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THE STEAMBOAT HOME 


PRESUMPTION AS TO ORDER OF DEATH 
IN A COMMON CALAMITY 


By D. H. REDFEARN 
of the Miami, Florida, Bar 


Editor’s Note: This article is based on the famous Croom case, 
7 Fla. 81, decided by the Supreme Court of Florida in 1857. It pre- 
serves an interesting bit of early Florida history and discusses legal 
questions as to survivorship in a common calamity which lawyers 
and laymen will find entertaining and instructive. 


In the southwest corner of the churchyard of St. John’s Episcopal 
Church in Tallahassee, Florida, stands a simple marble shaft on which 
is inscribed the following beautiful memorial: 


SACRED TO THE MEMORY OF 
HARDY BRYAN CROOM 


Born in North Carolina 
October 8, 1797 


Died near Cape Hatteras 
October 9, 1837 

Amiable without weakness, learned without arrogance, wealthy without 
ostentation, and benevolent without parade. He sought not the world’s 
admiration, but noiselessly pursued his path through life, finding his 
purest earthly pleasure in the bosom of his family, the society of his 
friends and the companionship of his books. The best tribute to his 
worth is to be found in the affectionate remembrance of those, who hav- 
en him from boyhood, loved him while living, and deplored him 
ead. 


This marble seeks also to preserve the remembrance of 


FRANCES H. CROOM, 
wife of Hardy B. Croom, 
and of their children, 
HENRIETTA MARY CROOM, 
aged 15 years, 
WILLIAM HENRY CROOM, 
aged 10 years, 
JUSTINA ROSA CROOM, 
aged 7 years, 


all of whom perished with the unfortunate husband and father in the 
wreck of the steamboat “Home” on the night of the 9th of October, 1837. 
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‘Hardy Bryan Croom 
was born in Lenoir 
county, North Caro- 
lina, on October 8, 
1797. He was graduat- 
ed with an A.B. degree 
at the University of 
North Carolina in the 
class of 1817; he also 
received an A.M. de- 
gree from that insti- 


tution in 1820. He de-. 


rived a handsome for- 
tune from the estate 
of his father, William 
Croom.' In 1821 he 
married Frances 
Smith, the daughter of 
Nathan Smith, a weal- 
thy citizen of New 
Bern, North Carolina. 
He had large planting 
interests in Lenoir 
county, North Caroli- 
na, and _ represented 
that county in the state 
senate in 1828. He 
resigned his seat in the 
senate to go to Florida 
to look after his in- 


vestments.? 
In 1831 he sold his 
plantation in Lenoir 


county and removed 
his plantation negroes 
to Florida. He divided 
his time among the en- 
joyment of his family 
circle, the care of his 


estate, and his literary 


pursuits. Geology, 


ALSO 


ont thele children. 


CROOM MONUMENT IN TALLAHASSEE 


mineralogy, and bota- 
ny were his favorite 
subjects. He was a 
member of the Philos- 
ophical Society of 
South Carolina, a cor- 
responding member of 
the Academy of Nait- 
ural Sciences of Phil- 
adelphia, and of the 
New York Lyceum of 
Natural History.2 He 
was the author and 
publisher of a number 
of articles and cata- 
logues on plants. He 
was much interested 
in the flora of Florida. 


In 1832 he obtained 
a plantation in Flori- 
da on the west bank of 
the Apalachicola Riv- 
er, near Marianna. He 
also purchased a plan- 
tation in Gadsden 
county, near Quincy, 
Florida. In 1834 he 
purchased and began 
the development of a 
plantation in Leon 
county, which he was 
induced to purchase 
“on account of its de- 
sirable location for a 
family residence, be- 
ing but three miles 
distant from the City 
of Tallahassee, the 
capital of the Terri- 
tory, in the centre of 


See footnotes next page. 
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good society, pleasantly situated on the border of Lake Lafayette, and 
combining many advantages for a permanent family seat.” 


It was in passing from this plantation to the one near Quincy that 
he discovered one of the rarest of coniferous trees, which he named Tor- 
reya taxifolium. There are four species of this tree, of remarkable dis- 
tribution, according to the New International Encyclopedia, second edi- 
tion. All the species are very local and very widely separated, occurring 
in restricted localities in China, Japan, California, and Florida. After 
Mr. Croom had ascertained that he was the first discoverer in the United 
States of this species of coniferous tree, he desired that it should bear 
the name of Dr. John Torrey, a famous botanist of that time living in 
the city of New York, with whom he had collaborated in botanical work. 
Mr. Croom also discovered in Florida the botanically curious little plant 
which Dr. Torrey named Croomia pauciflora in his honor. 


1. General William Croom died on May 9, 1829, at his residence near Kinston, Lenoir 
County, North Carolina, known as Newington. He was buried on one of his plantations 
about three miles north east of Kinston on the Tower Hill Road, known at that time as 
the Collier Place. The monument erected to his memory has been broken into several 
pieces, and the legend is that it was broken by the soldiers of Sherman’s Army. Enough 
of the pieces can be located to read the following inscription: 

“Sacred to the memory of Gen. William Croom who died at Newington May 9, 
1829. Age 57 years, 5 mo’s, 5 d’s.” 

General William Croom was married twice. His first wife was Mary Bryan, daughter 
of Col. Nathan Bryan, a prominent citizen and a member of Congress from North Caro- 
lina. Their four children were Hardy Bryan Croom, Susan Matilda Croom, Bryan Croom, 
and Richard Croom. His second wife was Elizabeth (Betsy) Whitfield, daughter of Gen. 
Bryan Whitfield. Their five children were Nancy (Ann) Croom, who married Edward 
Croom Bellamy in 1829, William Whitfield Croom, John Quincy Croom, who died in in- 
faney, Betsy Croom, who married Samuel Bellamy, and George Alexander Croom. 

General William Croom established planting interests in Gadsden County, Florida, in 
1826 but never became a citizen of Florida. His three sons, Bryan, Richard, and George, 
all became citizens of Florida. Hardy Bryan Croom was one of the executors of his fa- 
ther’s will and first came to Florida in the interest of the estate in 1830. Hardy Bryan 
Croom left no descendants, as he and all of his family perished in the wreck of the steam- 
boat “Home.” Bryan Croom built and lived at “Goodwood,” the present palatial home 
of Sen. William C. Hodges near Tallahassee. Bryan Croom left no children. Richard 
Croom lived a few miles northeast of “Goodwood,” and among his descendants in Talla- 
hassee are B. C. Whitfield and J. B. Whitfield, Justice of the Supreme Court of Florida. 
George A. Croom lived a few miles east of Tallahassee. He married Julia Church of 
Athens, Georgia. His son, A. C. Croom, was for years, and until his death, the State 
Comptroller of Florida. Among the grandchildren of George A. Croom are W. C. Croom, 
Hardy Church Croom, Dr. J. H. Randolph, Hayward Randolph, Mrs. Thomas P. Denham, 
and Mrs. John D. Baker, all of Jacksonville, Mrs. J. B. Whitfield and Mrs. T. M. Dozier of 
Tallahassee, and Mrs. Louise Croom Griffis of Lamont, Florida. Hardy Croom of Ocala, 
Florida, is a great grandson of George A. Croom. 


2. He was succeeded in North Carolina senate by W. D. Moseley, who later moved 
to Florida and became the first governor of this state, 1845-1849. 


3. The following extract from the minutes of the New York Lyceum of Natural History 
expressed the sentiment of that learned body towards their associate, Hardy Bryan Croom: 
“New York, Nov. 2, 1837: 
“The melancholy catastrophe which cut off in the prime of life H. B. Croom 
Esq., with his whole family, having been communicated to the Lyceum, 
“rT WAS RESOLVED, That the members of the Lyceum of Natural History 
have heard with poignant regret the premature death of their lamented asso- 
ciate, H. B. Croom, distinguished alike for his zeal and his services in the 
cause of science, and for his virtues and merits as a man. 
“RESOLVED, That in view of this melancholy event, the members offer their 
condolence to his surviving relatives, and will wear the usual badge of mourn- 
ing for thirty days.” 


4. One of these beautiful trees is growing on the grounds of the state capitol at 
Tallahassee, near the southeast corner. 


5. A botanical catalogue by Hardy Bryan Croom was on the press when he died. It 
was published under the supervision of Dr. Torrey of New York. In the preface of 
the book Dr. Torrey says: 

“Mr. Croom was an ardent lover of botany . In his annual visits to Florida 
he availed himself of the opportunity which he enjoyed of examining the vege- 
table productions of the interesting regions through which he passed. His earli- 
er botanical papers are inserted in the American Journal of Science... 

“Among the new plants discovered by Mr. Croom and communicated to me, 
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A number of Mr. Croom’s articles appeared in botanical journals. 
There are three papers in the American Journal of Science and Arts, 
volumes 25, 26, and 28, published in 1834 and 1835, entitled “Botanical 
Observations.” 


Hardy Bryan Croom made annual pilgrimages to Leon and Gadsden 
counties, Florida, from 1830 to 1837. His family lived in New Bern, 
North Carolina, and spent their summers in New York city and in Sara- 
toga. His brother, Bryan Croom, came to Florida in 1826 and establish- 
ed his first home in Gadsden county, which he called Rocky Comfort. He 
later built Goodwood, in Leon county. Bryant was in such despair over 
the economic depression then existing that he wrote his brother, Hardy, 
from Rocky Comfort, a letter on August 15, 1836, reading as follows: 


“I am pleased to hear of the good health of your children; would it not 
be prudent for them to spend the next winter South—Augusta or Charles- 
ton? I have had a sad time of it this summer; I am perfectly worn 
down with ennui and disgust, (perhaps you would say worn up); ‘a plague 
on sighing and grief; it puffs a man up like a bladder.’ You did not 
seem to sympathize with me enough—the object nearest my heart is 
to live hence in some decent place and have your family near us and oth- 
ers of your friends who would like. You have never spent a summer here 
and can form no idea of the poverty of the country. There is not one 

« barrel o f good flour in the whole of Middle Florida; I have sent to Quin- 
ey, Mount Vernon, Tallahassee and St. Marks, and have returned without 
any; five hundred barrels sour flour in Tallahassee! ——- not a Bacon ham, 
no fruit, not a bottle of lime juice; we are living now upon black bread 
and stinking shoulders and wire-grass beef, and if you had the wealth 
of Croesus, why you could look at it. Besides a man rusts here as well 
as rots, and if you make up your mind to raise a family of Casper 


Hausers, you may turn it to advantage in the City of New York at some 
future day.” 


Evidently conditions had not been any better at New Bern, North 
Carolina, from which city Hardy Bryan Croom desired to move his fam- 


ily to Tallahassee, Florida, for he wrote to his brother Bryan on June 
28, 1833, as follows: 


“Things are insufferably dull here and with nothing to do. I already de- 
sire to be on the road back to Florida, and were it not for the heat of 
the weather it would not be long before I would be so. I believe that 
ty things get constantly worse here; town property is worth almost noth- 
4 ing.” 


On July 20, 1833, he wrote to his brother as follows: 


“Since I wrote you last I took a trip to Lenoir, and went as far as 
Raleigh (accompanied by Isaac Croom) to attend the ‘Internal Improve- 
ment Convention’ and see the ceremony of laying the corner stone of the 
Capitol. They make a sad business of public improvement in this State. 
The intelligent persons talk, but the mass of the people are a caput 
mortuum, which I believe, nothing can move.” 


It is interesting to note that New Bern, North Carolina, and Talla- 
hassee, Florida, are both now very prosperous and beautiful cities of ap- 
proximately the same size. They are only a few hours apart by airplane, 
but a century ago, when Hardy Bryan Croom lived, it required nearly 
two weeks to travel the dstance between these two cities. 


are a beautiful evergreen Andromeda; an arborescent Taxus, allied to T cana- 
densis, but attaining a height of thirty feet; a noble new genus of coniferae 
with the foliage of Taxus and a fruit as large as a nutmeg, which Dr. Arnott 
will shortly publish under the name of Torreya; and a very distinct new 
genus, to which I have given the name Croomia, in honor of my departed friend.” 
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Despite the discouraging report from his brother, Bryan Croom, 
Hardy determined in 1837 to establish a summer residence in Charles- 
ton, South Carolina, and to move his family, who were then visiting in 
New York city, to Florida by sea voyage to Charleston and thence to 


Tallahassee by private conveyance. The last two letters probably ever 
written by him are as follows: 


“Hardy B. Croom to Bryan Croom, Charleston: 


“New York, September 28th, 1837. 

“T received your letter of the 21st, this morning. You will, I hope, have 
received my previous letter in which I informed you of my purpose of leav- 
ing this for Charleston as soon as the health of Mrs. Camack would 
allow. It is now so far restored as to enable her to accompany us and it 
is my purpose to go in the boat on this day week, and I know of nothing 
that will prevent my doing so.” 


“Hardy B. Croom to Bryan Croom, Charleston: 
“New York, October 5th, Thursday. 

“IT write to say that I have taken my passage in the Steamboat Home, 

which is to go on Saturday the 7th, and you may expect us in Charles- 

ton on Tuesday 10th. If convenient, send your carriage to meet us at the 

boat, when it arrives. 

“All the things you requested have been bought.” 


After writing these letters, he and his family took passage on the 
steamboat Home on Saturday, October 7, 1837, from New York to Char- 


leston, and all members of the family perished in the wreck of that steam- 
boat on the night of October 9, 1837. 


HARDY BRYAN CROOM® 
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THE WRECK OF THE STEAMBOAT HOME 


The steamboat Home left New York city, from the dock in East 
River at the foot of Market Street, for Charleston, South Carolina, on 
Saturday, October 7, 1837, at four P. M. There were on board approxi- 
mately ninety passengers and forty members of the crew, including o/- 
ficers. A storm was encountered on Sunday afternoon, October 8, 1837. 
The boat proved to be unseaworthy and, on the next day, off Cape Hat- 
teras, in order to keep it from foundering, the passengers, including wo- 
men and children, were compelled to resort to bailing with buckets, 
pails, and pans. Despite all efforts the water finally extinguished the 
fire under the boiler at approximately eight o’clock Monday night; then, 
with the assistance of a sail, an attempt was made to drive the sinking 
boat on the shore south of Cape Hatteras. The following is quoted from 
an account written a few days after the wreck by Mr. B. B. Hussey, one 
of the passengers. 


“At about eleven o’clock, those who had been employed in bailing were 
compelled to leave the cabin, as the boat had sunk until the deck was 
nearly level with the water; and it appeared too probable that all would 
soon be swallowed up by the foaming waves. The heaving of the lead 
indicated an approach to the shore. Soon was the cheering intelligence of 
‘Land! Land!’ announced by those on the look out. This, for a moment, 
aroused the sinking energies of all, when a general bustle ensued, in the 
hasty, but trifling preparations that could be made for safety, as soon 
as the boat should strike. But what were the feelings of an anxious 
multitude, when, instead of land, a range of angry breakers were visible 
just ahead; and land, if it could be seen at all, was but half perceptible in 
the distance far beyond. . . . The boat,, at length, strikes,—it stops—as 
motionliess as a bar of lead. A momentary pause follows,—as if the 
angel of death shrank from so dreadful a work of slaughter. But soon 
the work of destruction commenced. A breaker, with a deafening crash, 
swept over the boat, carrying its unfortunate victims into the deep. 
At the same time, a simultaneous rush was made toward the bow of the 
boat. The forward deck was covered. Another breaker came, with ir- 
resistible force,—and all within its sweep disappeared. Our numbers 
were now frightfully reduced. The roaring of the waters, together with 
the dreadful crash of breaking timbers, surpasses the power of descrip- 
tion. Some of the remaining passenbers sought shelter from the en 
croaching dangers, by retreating to the passage, on the lee side of the 
boat, that leads from the after to the forward deck, as if to be as far as 
possible from the grasp of death.”7 


This wreck occurred south of Cape Hatteras, and a few miles north 
of Ocracoke Inlet to Pamlico Sound. If such a wreck occurred now, it 
would be known throughout the world within a few minutes. At that 
time it was nearly a week before the people of Charleston, South Caro- 
lina, two hundred miles away, began to receive meager details of the 
calamity. On October 16, 1837, the Southern Patriot, a daily newspaper 
published in Charleston, carried the first notice of this wreck without 


6. I am indebted to the Honorable James B. Whitfield, Justice of the Supreme Court 
of Florida, for the photograph of Hardy Bryan Croom, which was made from an oil paint- 
ing in the possession of judge Whitfield who is one of the great-nephews of Hardy 
Bryan Croom. 


7. The above quotation is taken from an appendix to a sermon preached on Sundiy 
morning, October 22, 1837, by the Rev. Thomas Smyth, pastor of the Second Presbyterian 
Church of Charleston, S. C. The appendix consists of a narrative of the loss of tue 
steamboat which was written by the Rev. Thomas Smyth for Mr. Hussey, one of the pas- 
sengers. Mrs. Samuel Gaillard Stoney, 129 Tradd Street, Charleston, S. C., a grand-daugh- 
ter of the Rev. Thomas Smyth, courteously lent me volume 5 of Smyth’s Works, which 
contains this sermon. It is interesting to note that this volume also contains a copy of 
a sermon preached by the Rev. Thomas Smyth on Sunday, November 22, 1846 on the oc- 
easion of the first commencement of Citadel Academy. 
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giving any details and stated that “tomorrow’s mail may possibly supply 
more precise information.” 


In the issue of the Southern Patriot of October 19, 1837, appeared 
a story of this tragedy by Mr. Vanderzee, one of the passengers, from 
which the following is quoted: 


“The ladies had all been requested to forward, as the place where 
they were more likely to reach the shore, being nearest the beach, but 
a heavy sea struck her there, and swept nearly one-half of them into the 
sea, and they were drowned. One boat was stove at this time. Another 
small boat was launched, with two or three persons in it, but capsized. 
The long boat was then put overboard, filled with persons, 25 in number, 
it is supposed, but did not get 15 feet from the side of the steamer be- 
fore she upset, and it is the belief of our informant that not one of the 
individuals in her ever reached the shore. The sea was breaking over the 
boat at this time with tremendous force, and pieces of her were breaking 
off at times, and floating towards the shore, on some of which persons 
were clinging. One lady, with a child in her arms, was in the act of 
mounting the stairs to the upper deck, when the smoke stack fell, and 
doubtless killed her and her child on the spot. Some few of the ladies 
were lashed to the boat. Mrs. Schroeder was confined in this manner 
to one of the braces of the boat, and another lady was: tied to the same 
piece of timber. Mr. Vanderzee was standing near them, when the lat- 
ter lady slipped along the brace so that the water broke over her. Mr. V. 
seized her by the clothes and held her up for some time, and made every 
exertion that was possible to release her, but failed. She herself endeav- 
ored to unloose the rope, but was unable to do so, and shortly after- 
wards the brace broke off from the boat, and went towards the shore, 
Mrs. Shroeder still fastened to it, while her unfortunate companion 
slipped off and was lost. Mrs. S. after striking the beach, with great 
presence of mind, drew the timber up on the beach so far as to prevent 
it from being washed away by the waves, and was thus saved.” 


WRECK OF THE STEAMBOAT HOME® 


The names of the passengers published at the time are as follows, 
the names of those who survived being in bold type: 


Messrs. C. C. Cady, I Root, W. Tilestone, J. Johnson, Jr., T. Smith, 
James M. Roll, T. Anderson, Jas. Cokes, Vanderzee, J. D. Roland, W. S. 
Read, Captain Hill and lady, W. Kennedy, C. Drayton, Walker, Fuller 
Cohen, Benedict, M. Cohen,A. Lovegreen, J. Holmes, J. Boyd Palmer 
H. C. Bangs, W. Whiting, Rev. G. Cowles, B. B. Hussey and lady, C. Wilt- 
man, H. B. Croom, and lady, Master Croom, Miss Croom, Miss M. Croom, 
H. Anderson, Wiley, Weild, G. H. Prince, lady, and servant, Clock, Mrs. 
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Cowles, Mrs. Levy, Miss Levy, Mrs. Camack, Mrs. Whitney, Miss Steir, 
Miss Robert, Mrs. Boyd, Mrs. Flynn, Mrs. Faugh, two Misses Flynn, 
Mrs. Miller, Schroeder, Bondo, Reviere, Lacoste, Mr. Desabye, lady, and 
servants, M. Desabye, Captain Salters, Prof. Nott, and lady, C. Quinn, 
M. Smith, Barovue, Broquet, lady, child, and servant, F. Dommiges, 
Labadie, Walton, Hazard, Camthers, Finn, Miss H. Stow, John Bishop, 
John Mather, and Captain White. Nineteen of the forty-two members of 
the crew were also saved. 


In the issue of the Southern Patriot of October 23, 1837, the follow- 
ing news item appears: 


“The intelligence of the loss of this boat (says one of our Baltimore 
slips,) when received in New York, excited extraordinary sensation. The 
Bulletin rooms of the Newspaper offices were crowded by thousands of 
persons, and it was with difficulty that the demand for the details of 
the disaster could be met. 

“Among the passengers who were lost in the Home were Rev. George 
Cowles and lady. Mrs. Cowles was a sister of the Rev. William Adams 
of New York and daughter of John Adams, Esa., late of Andover, Mass. 
Mr. C. was the pastor of the church in Danvers, Mass., but for the last 
two years had been obliged to suspend his professional labors on account 
of severe illness. 

“Mr. L. M. Wiley, of the firm of Parish & Co., who had taken his pas- 
sage and whose name was published as one of the passengers, was provi- 
dentially detained in New York. Mr. Wiley exchanged his berth and 
ticket with Mr. Sprott, of the house of Mundy & Sprott, of Benton, Ala- 
bama; the later gentleman is among those who perished. 

“Professor Nott, who was also lost, is described in the Commercial Ad- 
vertiser as distinguished for ability, and still more for acquirements, 
being one of the most accomplished general scholars in the country. 
He was a large contributor to the Southern Review, while it existed, and 
his articles in that periodical are ranked among the finest specimens of 
belles lettres criticism. He was the author of a collection of tales, in 
two volumes, published two or three years since by the Harpers, under 
the quaint title of ‘Odds and Ends from the Knapsack of Thomas Singu- 
larity.’ We understand that when he embarked on board the Home, he 
left with the same publishers the MSS. of another work, intended for 
speedy publication. His lady was, we believe, a native of France, in 
which country, as well as in other parts of Europe, Professor Nott had 
travelled very extensively. 

“The name of H. C. Bangs, in the list published, should have been A. 
C. Bangs. This gentleman was among those who perished. He was about 
twenty years of age, of fine promise, son of the Rev. Heman Bangs, of 
Hartford, Ct., and nephew of the Rev. Dr. Bangs, of New York. 

“The New York Express of last Wednesday says—‘The loss of the Home 
with nearly a hundred passengers, has cast a gloom over Wall-street, as 
well as the whole city,—it is one of the severest losses we have ever ex- 
perienced, and has entered more closely into the business concerns of the 
city, than any similar loss ever experienced. There has almost been a 
pause in money, as well as other operations.’ 

“Another New York paper states—‘Our city has been thrown into cons- 
ternation by the loss of the Stea m Packet Home. She was hogged on her 
last voyage, and patched up. Hogged means broken-backed (the keel 


8. While engaged in obtaining data for this article, I saw an inquiry in the “Answers 
and Queries” department of the New York Times, inquiring as to the name of the author 
of a poem entitled “A May Morning’s Walk in Georgia” and stating that the author of 
that poem had died in the wreck of the steam packet Home. The initials signed to this 
inquiry were L. W. D. I wrote the New York Times and my letter was referred to Mrs. 
Lillian W. Dibbell, 170 East Main Street, Clinton, Connecticut. In corresponding with her, 
I learned that she had an old print of the wreck of the steamboat Home which had been 
delivered to her in the final distribution of the estate of her grandfather, Rev. Frederick 
William Walker. She stated that there was pinned to this picture the poem “A May 
Morning’s Walk in Georgia,’ which was written in 1835, and that the name of the au- 
thor was written illegibly, but it appeared ‘to be Stow. It will be observed from the list 
of the passengers that Miss H. Stow was one of the passengers who died in the wreck 
of the steamboat Home. Mrs. Dibbell very courteously allowed a photograph of the print 
of the wreck of the steamboat Home in her possession to be made, and the picture in this 
article is from the photograph recently made by Richard Hyatt of Centerbrook, Connecti- 
cit. This print is, perhaps, the only one in existence. 
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broken;) this for the benefit of fresh water readers. The steamer was 
too long for sea navigation.’ 9 


Another interesting account of the wreck of the steamboat Home 
is found in a pamphlet published on October 24, 1837, by Hale’s News 
Room, corner of Wall and Water Streets, New York.'° This pamphlet 
not only gave much additional information as to the wreck, but it also 
contained short sketches of many of the passengers on board, from 
which the following is quoted. 


“Another youthful aspirant for fame, thus suddenly cut off in the 
freshness of life, was Mr. Kennedy of Charleston. He was a member 
of the Sophomore Class in Yale College, and was on his way to his 
home, where he designed to spend the winter.” 

“Hon. Geo. H. Prince and Lady, of Athens, Georgia, who with their 
servant were lost, had spent the summer in the north, where Mr. Prince 
was superintending the publication of the laws of Georgia. He was 
formerly U. S. Senator from that State, and was highly esteemed for 
his virtues, talents and learning.” 

“Mr. Wm. H. Tileston of this city, was going south on a business tour 
for the house with which he was connected. He had with him business 
notes for collection amounting to upwards of one hundred thousand dol- 
lars. He was a young man of much promise, and greatly beloved by 
all who knew him.” 

“Mr. Desabye, his wife and children. Of this interesting family, thus 
suddenly cut off, when in the fond hope of realizing the efforts of years 
of toil, the Sunday Morning News thus feelingly speaks: ‘The death of 
this family in the wreck of the Home is another of those afflictions 
which, awfully as it strikes even at the first glance, deepens immeasura- 
bly in interest when contemplated with all its attendant circumstances. 
Mr. Desabye had long been known in this city as an accomplished and 
eminent professor of music. Some years ago he married the heiress of 
a southern plantation, then on a visit here. Some embarrassments in the 
wife’s estate, growing out of the troubles of the times four or five years 
ago, induced him to resolve upon, returning to his business of musical 
instructor, for the purpose of entirely extricating the property from in- 
convenience, and settling his lady and their family in perfect security 
and independence. She herself acquiesced cheerfully in this creditable 
ambition of her husband, and accompanied him with their children to 
New York. By a system of perservering industry and resolute self-denial, 
Mr. Desabye had realized the sum of which it was his intention from 
the first to become possessed by his exertions, and he was returning in 
the steam-packet with all his children, excepting one, whom he left with 
her relations in New York, to pass the rest of his days in elegant re- 
pose upon his plantation. He himself, his devoted wife and the other 
beloved children, were consequently not the least interesting among the 
numerous victims of the storm; and few there a re who will be more 
sincerely mourned for.” 

“Mr. James B. Allaire of this city, was also a passenger. Many are 
there who will long remember the numerous virtues of this estimable 
young man. He was a nephew of the owner, and his name is not re- 
ported in the passenger list.” + 
“Mrs. Lacoste, one of the ladies saved, is quite large and is we learn, 
nearly seventy years of age. When on_ shore she walks about with 
considerable difficulty; her preservation is almost miraculous. She was 
not aware by what means she got ashore, but it is understood that she 
was lashed to a settee and upon it was washed over the surf.” 

“Two females were on board under fictitious names. Which they were 


9. This reference to the length of the steamboat Home is an interesting commentary 
on the infant steamboat industry of the time. The Home was less than one-fourth the 
length of some of our modern steamships. She was owned by James P. Allaire of New 
York, and was constructed by Brown & Bell at a cost of one hundred fifteen thousand dol- 
lars, and was insured for thirty-five thousand dollars. The Home was a new boat, and was 
on its third voyage when it was wrecked. 

Mr. Francis B. Winthrop, a prominent attorney of Tallahassee, Florida, the great- 
great-nephew of Mrs. Croom, furnished me with a copy of this pamphlet. It has been pre- 


served in the family records for nearly a century, and is, perhaps, the only copy in ex- 
istence. 
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we have not been able to learn; their real names are known, but to 
report them here would be of no interest to the community. They have 
descended to their last home, with all their imperfections on their 
heads.” 


On October 6, 1837, one day before the Home departed on her last 
voyage, the New York Daily Express carried an editorial calling Mr. 
James P. Allaire, the builder and owner of the Home, a public benefac- 
tor for having built such a speedy vessel which could make the run from 
New York to Charleston in sixty-four hours. This editorial wished him 
a fortune in the operation of this boat and other boats owned by him. 
This editorial doubtless persuaded many of the passengers to take pass- 
age on this boat rather than on others sailing daily for Charleston at 
the time. Three days after this editorial was published, the Home was 
a total wreck off Cape Hatteras, and approximately ninety out of the 
one hundred thirty passengers and crew were dead. There were only 
two life preservers on board, and they were privately owned. In the 
issue of the Southern Patriot of October 19, 1837, it was stated that Mr. 
H. Anderson, one of the passengers, was doubtless entirely indebted to 
a life preserver for his life, as he was unable to swim. 


“It was fixed underneath his arms, and every sea that struck him, 
whirled him over once or twice, but he invariably came ‘heads up,’ and is, 
fortunately, a living evidence of the usefulness of this invaluable in- 
vention, with which every person who goes to sea should provide them- 
selves.” 


The New York Evening Post on October 18, 1837, carried an ar- 
ticle on life preservers and stated that, as a result of the wreck of the 
steamboat Home, a requirement had been made that other boats be 
equipped with them. The wreck of this boat also was one of the causes 


which induced Congress to pass the “Steamboat Act,” effective October 
1, 1838. 


THE CROOM CASE, 7 Fla. 81 


As a result of the wreck of the steamboat Home, one of the most 
interesting cases in the legal history of Florida was filed in the circuit 
court of Leon County on the 24th day of January, 1839. In this case 
Henrietta Smith, the maternal grandmother, and Elizabeth M. Armi- 
stead, the maternal aunt of the three Croom children, filed a bill in equity 
against the sister and the brothers of Hardy Bryan Croom, deceased, 
for the purpose of determining who was entitled to his estate. They 
alleged in their bill of complaint that the domicile of Hardy Bryan Croom 
at the time of his death was in the state of North Carolina; that all of 
his children survived him and inherited his estate; that William Henry 
Croom was the last survivor of the children and, therefore, was the 
sole distributee of the personal property of his father, Hardy Bryan 
Croom; that his grandmother, Henrietta Smith, as the next of kin of 
William Henry, under the laws of North Carolina, was entitled to al! 
the personal property of the estate; that by the laws of Florida she in- 
herited one moiety of two-thirds of the real estate in Florida which 
descended to William Henry immediately from his two sisters; that the 
complainant, Mrs. Armistead, inherited the other moiety of this two- 
thirds, under the statutes of descent in Florida, and that the defendants 
were entitled to the other one-third of the real estate which William 


oe inherited immediately from his father, and not through his sis- 
ers. 
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The defendant Bryan Croom, brother of Hardy Bryan Croom, con- 
tended that this family had departed from North Carolina with the in- 
tention of making their domicile in the state of Florida; that, for this 
reason, the domicile of Hardy and his family was not in North Carolina 
but was in Florida; that Hardy had survived his wife and children and 
that, under the laws of Florida, he, Bryan Croom, was entitled to the 
entire estate, as he had purchased the interest of his sister and broth- 
ers in the estate. 


It will be observed from the foregoing that the two main issues in 
this case were: first, whether the father, the mother, or one of the chil- 
dren was the last survivor; and, second, whether North Carolina or 
Florida was the domicile of the father at the date of his death. If the 
father survived the other members of the family, then his estate went 
to his brothers and sister. If the mother survived the other members 
of the family, then she inherited the estate before her death, and upon 
her death it went to her relatives. If one or more of the childrn sur- 
vived their parents, and if North Carolina was their domicile, all the 
personal property would be distributed to the maternal next of kin, un- 
der the laws of North Carolina then existing; but, if Florida was the 
domicile of this family, the personal property, which was the most valu- 
able part of the estate, would be distributed between the maternal and 
the paternal next of kin, under the laws of Florida then in force. 


As the family all perished at night in the wreck of the steamboat 
Home, during a terrific storm and amidst the greatest confusion, it is 


seen that the problem of determining the order in which they died was 
difficult and probably would have been impossible if none of the other 
passengers had survived. As the Croom family died en route to Florida 
to establish a permanent home and after some of their personal effects 
had been boxed or crated at their home in New Bern, North Carolina, 
the problem arose as to whether the members of this family were actu- 
ally citizens of Florida, although they had not arrived in this state, or 
whether they were still citizens of North Carolina, from which state 
they had departed with the intention of establishing their domicile in 
Florida. The decision of these questions determined who were entitled 
to this valuable estate and in what proportion they inherited. 


In the trial of this case, the evidence of a number of survivors of 
the wreck as to the order in which the members of the Croom family 
died was taken. This evidence, stated briefly in 7 Fla., pages 86-96, 
shows that, when the boat grounded, the passengers began leaving the 
after cabin for the gangway; that Mr. Croom was among those seen on 
the gangway; that he was seen with his wife and Mrs. Camack, the 
aunt of Mrs. Croom, on either arm; that the little daughter Justina was 
in front of the group, and the son, William Henry, in the rear; that at 
this moment a breaker swept through the gangway, and that when it 
had passed off none was left except Mr. Croom and the son, who was 
seen holding on to the tiller-rope. This evidence indicated that Mrs. 
Croom and the youngest child, Justina, aged 7, died first. 


B. B. Hussey testified that the boat struck about midnight of October 
9, 1837, and that the passengers began about sunset at the pumps and 
bailing, and that they continued until they found it dangerous to stay 
below; that after the boat had struck he saw Mr. Croom, with a lady on 
either arm, 
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“ 


. standing near the main shaft of the engine, in the gangway, with 
their faces towards the larboard side of the boat and their backs to the 
engine; behind them was the little boy whose voice he recognized as the 
son of Mr. Croom, who was crying and calling to his father to save him.” 


Conrad Quinn testified for the; complainants that he was by the 
cabin door, and that: 


“Mr. Croom stood on the lee side near cabin door as you go out; his 
family were in that cabin on deck; heard the son ask the father to swim 
with him; Mr. Croom was taken off with the sea at the time the break- 
ers were washing away the cabin; witness went to leeward side of boat 
and got on wheel-house; about a dozen were on the fore-castle, the 
Captain among them; most of the passengers were there. While witness 
was on the wheel-house a young lady came up, who was Miss Croom; 
she came on to wheel-house and held on to same piece of timber witness 


did, and stood there about five minutes; she was washed off with the 
wheel-house.” 


Mr. Bishop, another witness for the complainants, testified as fol- 
lows: 

“ ... when the boat struck, he saw a dozen ladies, and some few gentle- 
men come out of the cabin door on deck; they were all swept off by the 
breakers; saw a number in the sea; Mr. Croom could not have been 
swept off then; saw him afterwards. Witness found no one in the after 
part but himself; thinks the others were swept off into the sea; after 
this he saw Mr. Croom and his son against kitchen door; never saw Mr. 
Croom afterwards, and should say, from the circumstances, that he was 
taken off by the sea before the boat went to pieces; before the breaker 
passed he saw the two, and after it passed saw the boy alone, and never 
saw Mr. Croom afterwards; did not see any other of the family after 
he missed Mr. Croom; the stern went to pieces first, the fore part next, 
the middle last; the gallows frame was the last that fell, and the same 
breaker took off the wheel house; the next took the portion where witness 
stood, which was the leeward side and a portion near the wheel; the last I 
saw perish was Master Croom; witness and young Croom were on the 
part of the wreck on which they floated before it parted.” 


This evidence, as well as the evidence of a number of other witness- 
es, indicated that Mr. Croom was the next member of the family to 
perish; that Henrietta Mary died next, and that William Henry was the 
last of the family to die. 


One cannot help admiring the fight this ten-year-old boy, William 
Henry Croom, made for his life. The evidence shows that, while the 
father was living, the little boy was crying and calling to his father to 
save him, but that after his father was washed overboard the boy, de- 
spite the raging waves and the darkness of the night, reached a float- 
ing piece of the wreck on which therewere four men, Bishop, Cady, John- 
son, and Vanderzee. He held on for thirty to forty-five minutes, un- 
til the piece of the wreck was grounded near the shore, when he was 
jarred off, or swept off by the return of the water from a heavy wave, 


or breaker. The witness Bishop stated, in a letter dated at Athens, Ga., 
September 29, 1838: 


“T saw him floating out to sea, seemingly upright, with his face towards 
the part of the wreck from which he had just been carried, and distinctly 
heard the water in his throat, as if strangling. This is the last I saw of 
him. When the next breaker came I went ashore on it.” 


The record discloses that William Henry was an exceptionally in- 
telligent boy, and that he came to Florida with his father, Hardy Bryan 
Croom, in the winters of 1831, 1832, 1833, and 1834 and attended schoo! 
in Gadsden County, Florida, near Rocky Comfort, the home of his uncle, 
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Bryan Croom, at the time. In 1836, he attended the school of the Broth- 
ers Pengnet at 422 Houston Street, New York City. If he had lived he 
would have doubtless made Florida a splendid citizen, for he had a fight- 
ing spirit and a good family background. 


As to the little daughter, Justina Rosa, aged seven, we have no in- 
formation other than that she died with her mother in the first break- 
er which swept the gangway when the passengers first sought to leave 
the after cabin. The other daughter, Henrietta Mary, was fifteen years of 
age at the time; she has been described as a lovely girl of great person- 
al charm and accomplishment. The New York Daily Express said of her 
in its issue of October 26, 1837: 


“Miss Henrietta Croom was sixteen years of age, a young lady of great 
personal a ccomplishments, and very beautiful. She was a native of 
North Carolina and had been about three years in this city, where she 
had acquired an excellent education at the boarding school of Madame 
Chegaray. By her agreeable deportment, and sweetness of manner, she 
had formed for herself an admiring host of ardent friends.” 


In her book “As I Remember,” Marion Gouverneur, who was at 
Madame Chegaray’s fashionable school in New York with Henrietta 
Croom, says: . 


“My late playmate was one of the most popular girls at school, 
possessing great attractions of both mind and person.” 


In the issue of Friday, October 27, 1837, of The Spectator, a weekly 
newspaper published in New Bern, North Carolina, appeared the fol- 
lowing news item: 


“The following is a list of the names, as far as known, of those whose 
remains have been found and interred near the scene of the wreck. 
“Mrs. Flinn and child, Mrs. Cowles, Miss J. Roberts, Miss H. Stowe, 
Mrs. A. Nott, Miss Levy, Mrs. J. M. Roll, Mrs. John Boyd, Mr. Mathews 
(the mate of the Home), Mrs. M. R. Prince, Athens, Ga., Mr. J. R. Sprott, 
Benton, Ala., L. S. Benedict, James Paine, Mobile, Mrs. F. H. Croom, New 
Bern, N. C., Mrs. Hussey, Charleston, John, a Dutchman, one of the crew. 
(The above are buried at Mr. Howard’s at Ocracoke.) 

“In addition to those named above, there have been found, and interred 
at Six Mile Hammock, the bodies of six females and one man, names un- 
known. 

“The remains of Mr. R. Graham, and those of a young lad, (believed to 
be a passenger), and a man, one of the crew, at Portsmouth.” 


The above news item accounts for the body of Mrs. Croom. The 
body of her son, William Henry, was also found about three weeks later 
on the Portsmouth'' side of Ocracoke Inlet. Both bodies were later car- 
ried to New Bern for burial. The bodies of Mr. Croom and his daughter, 
Henrietta Mary, were never recovered.'2 


11. Portsmouth, North Carolina, is located on the south side of Ocracoke Inlet to 
Pamlico Sound. 

12. In the testimony of Mrs. Susan E. Winthrop, one of the witnesses for the com- 
plainants in the Croom Case, is found a statement that she is the daughter and only child 
of Mrs. Armistead, and the grand-daughter and only grandchild of Mrs. Smith, the com- 
plainants; that she visited the family residence of Hardy Bryan Croom in New Bern when 
the bodies of Mrs. Croom and William Henry were brought there. Mrs. Winthrop did 
not mention the body of Justina Rosa Croom, and I have been unable to find any account 
of the recovery of the body of that child. However, among the old family records exhibit- 
ed to me by Mr. Francis B. Winthrop is a letter dated August 16, 1885, in which the state- 
ment is made that the body of Justina Rosa was recovered and brought to New Bern 
for burial also. The bodies of Hardy Bryan Croom and his eldest daughter, Henrietta 
Mary, were never recovered. The bodies of Mrs. Croom and her two children, William 
Henry and Justina Rosa, now repose in the Nathan Smith vault in Cedar Grove Cemetery, 
New Bern, N. C. Nathan Smith, her father, died in 1823. His will provided that his body 
should be placed in a brick vault in his garden. I was unable to find anyone in New 
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SMITH AND CROOM MAUSOLEUM, CEDAR GROVE CEMETERY 
NEW BERN, N, C. 


As stated above the evidence of a number of the survivors indicated 
that William Henry was the last of the family to die. However, there 
was some conflict in the evidence. On account of this conflict, and by 
reason of the fact that Mr. Croom was a good swimmer and the strong- 
est member of the family, Judge Thomas F. King of the Southern Circuit, 
who was the trial judge, decided in favor of the defendants and dismiss- 
ed the bill of complaint. The complainants, Henrietta Smith'> and Eliz- 


‘Bern who has any knowledge of this vault, but with the assistance of Mr. Francis 3b. 
Winthrop, of Tallahassee, Florida, the great-great grandson of Nathan Smith, I learned 
that his body and the bodies of Mrs. Croom and her children, and the bodies of other 
members of the family, were later moved to Cedar Grove Cemetery in New Bern. The pic- 
ture of the Nathan Smith vault shown in this article represents it as it now exists. I am 
very deeply indebted to Judge A. D. Ward of New Bern, N. C., for his invaluable assist- 
ance in obtaining many of the historical facts mentioned in this article, which I could not 
have obtained had it not been for his untirng efforts. Judge Ward published a notice 
in the newspaper at New Bern requesting information concerning this vault, but the pass- 
ing of a century seems to have obliterated all evidence of this family burial plot. I was 
unable to locate any news item in The Spectator, published in New Bern in 1837 and 1838, 
as to the funeral of Mrs. Croom and her children, and of the removal of the body of her 
father, Nathan Smith, to the vault in Cedar Grove Cemetery. In the issue of May 11, 1833, 
the editor stated that he would thereafter refuse to publish obituary notices and mar- 
riage notices without pay. Evidently such items were considered as personal to those in- 
terested, and not as news items generally. This may account for my inability to locate 
any news item with reference to the date on which these bodies were placed in the vau!t 
in Cedar Grove Cemetery. 


13. The complainants, Henrietta Smith, wife of Nathan Smith, Sr., and her daughter, 
Elizabeth M. Armistead, moved to Florida from New Bern, North Carolina, while the liti- 
gation was pending. Henrietta Smith had five children, Nathan, Frances, Henrietta, Eli:- 
abeth, and Justina B. Smith. Nathan died without issue; Frances married Hardy Bryan 
Croom and perished with him and her children in the wreck of the steamboat Home; Hen- 
rietta married John B. Carroll, a New York broker, and died without issue; Justina died 
without issue at the age of sixteen. Elizabeth M. Armistead was the only surviving child, 
and she was one of the plaintiffs in the Croom case. Her only child was Susan E. Win- 
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abeth M. Armistead, then appealed to the Supreme Court of Florida and, 
in 1857, that court reversed the decree of the lower court and held that, 
in the common calamity in which the Croom family perished, Hardy Bry- 
an Croom survived his wife, Frances, and his daughter, Justina Rosa; 
that the daughter, Henrietta Mary, and the son, William Henry, sur- 
vived their father; that William Henry survived his sister, Henrietta 
Mary, and was the last survivor of the family; that the domicile of Hardy 
Bryan Croom on the date of his death was in the state of North Carolina, 
and not in the territory of Florida, and that the domicile of the father at 
the time of his death was the domicile of Henrietta Mary and William 
Henry, the two children who survived him. Under this decision, the 
mother of Mrs. Croom, Henrietta Smith, obtained all the personal proper- 
ty, which was the most valuable part of the estate, and one-eighth of the 
real estate. Mrs. Elizabeth M. Armistead, the sister of Mrs. Croom, was 
awarded one-eighth of the real estate, and the heirs of Hardy Bryan Croom 
the remaining three-fourths. The real estate was governed by the laws 
of Florida, where it was located, and the personal property by the laws of 
North Carolina, the state of the domicile. 


This case was heard and determined in the Supreme Court of Flor- 
ida by Justices Bird M. Pearson and Charles H. DuPont, and by Circuit 
Judge Jesse J. Finley of the Western Circuit, who sat in the place of Chief 
Justice Thomas Baltzell, who was dsqualified. 


PRESUMPTION AS TO SURVIVORSHIP 


It is unusual for an entire family to perish in the same disaster. 
For this reason, there are comparatively few cases pertaining to this sub- 
ject. The rules of the civil, or Roman law, as to survivorship, where 
death is caused by the same catastrophe, were different from the rules of 
the common law of England. The civil law indulged in many presump- 
tions with reference to survivorship when the members of a family died 
in the same disaster. If the members of the family had all reached the 
age of sixty years, the youngest was presumed to have survived. If all 
the members of the family were under fifteen, the eldest was presumed 
to have lived the longest. As between the sexes in the same class, the 
presumption of survivorship was in favor of the male. 


Articles 721 and 722 of the Code Napoleon of France made the 
following provisions as to survivorship: 


“If those who perish together were under fifteen years, the eldest shall 
be presumed to have survived. Hf they were all above sixty, the youngest 


throp, whose only child was John 8. Winthrop. His children now living are Evelyn Win- 
throp Randolph of Jacksonville, Florida, Guy L. Winthrop and Frances B. Winthrop, prom- 
inent citizens of Tallahassee, and great-great-grandchildren of Henrietta Smith, one of 
the plaintiffs. Henrietta Smith died on February 10, 1862, and was buried in the Win- 
throp vault on Betton Hill plantation, one mile northeast of Tallahassee. The war between 
the states was then in progress, and for this reason it was not practical to take her body 
to New Bern where her husband and children were interred. Her daughter, Elizabeth 
Armistead, died in 1865, and her grand-daughter, Evelyn Susan Winthrop, died on Febru- 
ary 14, 1875. Both were placed with Mrs. Smith in the family vault on Betton Hill plan- 
tation. This plantation was received by Mrs. Smith as a result of the Croom litigation. 
It was sold by her descendants about ten years ago, and at that time the remains of Mrs. 
Smith, her daughter, Mrs. Armistead, and her grand-daughter, Mrs. Winthrop, were re- 
moved and placed in one grave in the Episcopal cemetery in Tallahassee, Florida. It is 
interesting to note that the Smith and Croom families, who litigated bitterly for nine- 
teen years over the estate of Hardy Bryan Croom, were united again in the marriage of 
Evelyn Winthrop, great-great-granddaughter of Henrietta Smith, to Dr. J. H. Randolph, great 
nephew of Hardy Bryan Croom. 
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shall be presumed to have survived. If some were under fifteen years, 
and others more than sixty, the “former shall be presumed to have sur- 
vived. 


“If those who perished together were of the age of fifteen years com- 
plete, but less than sixty, the male is always presumed to have survived, 
where there is equality of age, or the difference which exists does not 
exceed one year. If they were of the same sex, the presumption of survivor 
ship, which gives rise to succession according to the order of nature, must 
be admitted; thus the younger is presumed to have survived the elder.” 


The common law of England, which was adopted as the law of Flor- 
ida by the Legislative Council on November 6, 1829, did not indulge in 
any such presumptions as those of the civil law and of the Code Napole- 
on. Under the common law of England, where two or more persons per- 
ished in the same disaster, if no evidence could be produced to prove 
which survived, there was no presumption of law whatever upon the sub- 
ject as to which one died first. The title to property owned by each per- 
son dying in such disaster descended as though he had survived the oth- 


‘er or others. In other words, under the English common law adopted 


in Florida, if there is no evidence to show survivorship, the title to the 
property of each person dying remains where it is found to be vested at 
the time of death, and descends accordingly. 


The earliest English case in which the question of survivorship be- 
tween persons dying at the same time was considered in that of Brough- 
ton v. Randall, 1 Cro. Eliz. 502, Noy, 64, decided in 1596. In this case 
a father and his son were both hanged at the same time; they were 
joint tenants in certain real estate. Under the common law title held 
in joint tenancy descended to the survivor. If the father survived, his 
widow would be entitled to dower; if the son survived, his widow would 
take the dower rights in the real estate. In the trial of the case the 
evidence showed that after the father and son were hanged, the legs of 
the son gave a kick or jerk after the muscles of the father had been 
stifled in death. On this evidence it was decided that the son survived 
his father, and his widow took the dower rights in the land. The two 
reports of this English case differ as to whether it was the son or the 
father who gave the last kick, but both agree that the widow of the sur- 
vivor was entitled to the dower. 


The next English case on the question of survivorship in a common 
calamity was that of Hitchcock v. Beardsley, 1 West Ch. 445, 25 Eng. Re- 
print 1025, decided in 1738. In this case a husband and wife were lost 
at sea, with all on board, in the wreck of a vessel bound for Coruna. As 
there was no evidence to determine who died first, Lord Chancellor Hard- 
wicke plainly indicated the rule which is now accepted as the rule of the 
common law, that there is no presumption as to the order of death in a 
common disaster. 


The question of survivorship was considered in several other English 
cases with some doubt and hesitation as to accepting this rule, which we 
now regard as the common law rule, but all doubt as to this question in Eng- 
land was ended with the case of Underwood v. Wing, 10 Beav. 459, 52 
Eng. Reprint 428, decided in 1854. In that case, Mr. and Mrs. Under- 
wood, with their two sons and a daughter, embarked for Australia on 
the ship Dalhousie, which was wrecked off Beachy Head. Of all those on 
board only one sailor survived, and he told the story of the catastrophe. 
He stated that, after the ship struck, the husband and wife and the two 
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boys were grouped on deck; that the husband held his wife in his arms, 
and that the boys were clinging to their mother. A moment later a great 
wave washed them all together into the sea. The daughter was separat- 
ed from the group, and was seen alive after the group had been washed 
into the sea. She was lashed to a spar, but later she too was swept into 
the sea and died. The court held that this evidence was sufficient to es- 
tablish that the daughter was the last survivor. The court did not in- 
dulge in the speculation that the father might have been able to swim 
and live longer than the daughter. The Supreme Court of Florida, in 
the Croom case, likewise refused to indulge in the presumption that Har- 
dy Bryan Croom lived longer than the other members of his family, al- 
though the evidence disclosed that he was an excellent swimmer.'4 


Under the common law of England the question of survivorship is 
a matter of evidence, and not of positive regulation, as under the civil 
law. Under the common law, in the absence of evidence, there is no pre- 
sumption of law upon the subject. The rules of the civil law have nev- 
er been recognized in the United States, except in the states of Louisiana 
and California. The rules of the English common law have always been 
applied i n the other states of the union when questions arose as to sur- 
vivorship among those who perished in a common disaster. 


The first cases in America to deal with this question of survivorship 
arose as a result of wrecks of steamboats plying between Charleston, 
South Carolina, and northern points. On the night of June 14, 1838, the 
steamboat Pulaski,'> after leaving Charleston for Baltimore, Maryland, 


14. The evidence also disclosed that Hardy Bryan Croom was in such feeble health 
at the time of the wreck that it would have been impossible for him to have survived 
very long in the water. The transcript of record indicates that he thought he was afflict- 
ed with tuberculosis. In this he was evidently mistaken, as the record discloses that he 
was constantly referring to his illness from chills and fever. The newspapers of that 
time were filled with advertisements of all kinds of remedies and nostrums for the pre- 
vention of chills and fever. The advertisements frequently statd that chills and fever 
were forerunners of tuberculosis. Although Mr. Croom was a man of science, he was 
doubtless influenced by such advertisements, as the malaria germ had not been discovered 
at that time. Doubtless the truth is that he was a sufferer from malaria, as that section 
of North Carolina near New Bern has been known as a malaria belt for many years. The 
record discloses that his father, Gen. William Croom, died in 1829 of chills and bilious 
fever, which would be known now as malaria. Due to modern scientific medicine and 
drainage, this beautiful country has been able to rid itself of this dreaded disease. Per- 
haps there is no more fertile land in America than that part of North Carolina near New 
Bern. This land has been steadily producing splendid crops for more than two centuries. 
Poor health conditions and the tremendous loss of slave labor from chills and fever (ma- 
laria) a century ago contributed largely to the causes of the migration of so many of the 
fine white families of this section of North Carolina to Georgia, Alabama, Florida, and 
other states. The ancestors of William Jennings Bryan migrated from this section. 

15. There are only two monuments in the churchyard of St. John’s Episcopal Church 
in Tallahassee, and they are almost duplicates, except as to the inscriptions thereon. The 
one in the southwest corner is erected to Hardy Bryan Croom and his family, and the 
other is at the northwest corner of the churchyard and is erected to the memory of Rev. 
J. L. Woart and his wife, Elizabeth, who died in the wreck of the steamship Pulaski on 
June 14, 1838. The Pulaski left Savannah, Georgia, on Wednesday, June 13, 1838, with 
many passengers, and arrived at Charleston that evening. The next morning the Pulaski 
departed for Baltimore, and pursued her course until about eleven o’clock that night, 
when the starboard boiler exploded. 

“By the explosion, an extensive breach was made on the starboard side of 
the vessel. Her main deck was blown off, particularly on the starboard side, 
thus destroying the communication between the forward and after part of the 
steamer. The forward part of the upper deck, (called the hurricane deck, in con- 
tradistinction to the after part, which is called the promenade deck,) was blown 
off, carrying with it the wheel house, in which the commander of the 
boat, Capt. Dubois, was sleeping at the time. 

“The gentlemen’s forward cabin was much torn; its floors ripped up, and 
its bulk head driven in; and Major Twiggs, whose berth was there, gives us 
reason to suppose that many perished in that part of the vessel, by the ex- 
plosion. The gentlemen’s after cabin (which was under the main deck, and 
immediately beneath the ladies’ cabin, which was on that deck) was also in- 
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was destroyed by the explosion of one of her boilers. Out of this disas- 
ter grew the two earliest cases in the United States wherein the courts 
were called upon to decide the question of survivorship in a common dis- 
aster. 


One of these cases was that of Pell v. Ball, 1 Cheves Eq. 99, decided 
by the Supreme Court of South Carolina in 1840. It appears from the 
case that Mr. and Mrs. Ball and their adopted daughter were among the 
passengers who perished in the wreck of the steamboat Pulaski. Mr. Ball 
left a will under which it became material to determine whether Mrs. Ball 
survived him. Although the evidence was slight, the Supreme Court of 
South Carolina deemed it sufficient to prove that the wife outlived her 
husband. She was seen and heard calling for him some time after the 
explosion, while her husband was never seen nor heard thereafter. 


The other case which arose as a result of the wreck of the Pulasii 
was that of Coye v. Leach, 8 Met. 371, 41 Am. Dec. 518, decided by the 
Supreme Court o f Massachusetts in 1844. This case involved the estate 
of Sylvanus Keith. He and his only daughter, Caroline E. Coye, with 
her husband, George M. Coye, and their only child, Caroline K. Coye, 
died in the wreck of the Pulaski.. The parties in this case agreed that no 
evidence could be obtained tending to show which of said persons actual- 
ly survived. The court held that, since there was no aid from any evi- 
dence of the circumstances attending the destruction of the boat, the po- 
sition of the persons in the same, or any other fact connected therewith 
raising any presumption of survivorship, this question could not be set- 
tled by indulging in presumptions as to the survivorship because of the 
difference in age and sex. If there had been any material evidence as to 
survivorship, however slight, the court indicated that its decision would 
have been influenced thereby. 


There are a number of other American cases resulting from the 
death of a family in a common calamity, such as a shipwreck, a railroad 
accident, or the murder of an entire family. These decisions indicate 
that the common-law rule has been adopted generally in all the American 
states except Louisiana and California and that, where there are no cir- 
cumstances or facts from which it may be deduced that one member of 


jured. Some part of the floor was ripped up, the bulk head partly driven in, 
and the stairs communicating with the deck, more or less shattered. The ves- 
sel was careened to the larboard, and as she dipped, began to fill with water 
In a very short time the hold was filled, and the water gained to the level of the 
floors of the gentlemen’s cabins. It rose higher with great rapidity, the vessel 
settled to the centre, where the breach was; and all hope that she could hold 
together was abandoned. She parted amidships and the forward and after 
parts pitched into the water, towards the centre, at an angle of nearly thirty 
degrees. The gentlemen’s after cabin was now entirely filled, and the forward 
cabin was certainly in as bad a condition. There were some persons on the 
forward part of the vessel, nearly all of whom speedily perished; but the 
greater portion were in the after part, including one or two who had passed, 
by swimming from the forward to the after part. Of those on the after part, 
as many as could climbed to the promenade deck, but there were many, mostly 
ladies, among whom was Mrs. Ball, who remained on the main deck. These, 
as that deck sank deeper and deeper, retreated along the gang-ways, by the 
ladies’ cabin, towards the stern. The promenade deck, by the action of the 
waves, was burst from the top of the boat, and was submerged with all that 
were on it. Whether the stern of the boat was submerged at, or after this 
time, is uncertain. Some of the witnesses think it was submerged even before 
the promenade deck, others that it was not submerged at all. All these events 
had taken place, according to most of the witnesses, in about from forty to 
fifty minutes; according to others, in less time.” 

PELL v. BALL, 1 Cheves’ Equity Reports, 105-106. 
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the family survived the others, there is no presumption of law as to 
which one survived. 


PRESUMPTION OF ORDER OF DEATH IN FLORIDA 
UNDER THE PROBATE ACT OF 1933 


In the Croom case the Supreme Court of Florida, in 7 Fla. 81, recog- 
nized the common-law principles above discussed, in the following lang- 
uage: 

“In a question of survivorship, arising out of a common calamity, the 
legal presumption founded upon the circumstances of age, size, or physi- 
cal strength, does not obtain in our jurisprudence, either as a doctrine 


of the common law or as an enactment of the legislative authority. It is 
a doctrine of the civil law. 

“But when the calamity, though common to all, consists of a series of 
successive events, separated from each other in point of time and charac- 
ter, and each likely to produce death upon the several victims according 
to the degree of exposure to it, in such case the difference of age, sex 
and physical strength becomes a matter of evidence and may be consid- 
ered.” 


These common-law principles were never changed in Florida by leg- 
islative enactment or by judicial decision until The Probate Act of 1933. 
Section 27 of that Act provides: 


“Where there is no clear and convincing evidence of the order in which 
the death of two or more persons occurred, no one of such persons shal! 
be presumed to have died first, and the estate of each shall pass as though 
he had_ survived the other or others.” 


It will be noticed that this section requires “clear and convincing 
evidence,” whereas the rule indicated in the case of Coye v. Leach above 
discussed is that inferences of fact may be drawn from slight circum- 
stances, where the case is not barren of all evidence. Perhaps the rule 


established in The Probate Act of 1933 that “clear and convincing evi- - 


dence” is necessary to establish the order in which persons die in a com- 
mon calamity is the better rule. 


When. the steamship industry was in its infancy, during the third 
and fourth decades of the last century, wrecks constantly occurred, and 
the loss of life was enormous in proportion to the passengers carried. 
A trip by sea from Charleston, 8S. C., to New York then required approx- 
imately sixty-four hours; now it requires approximately twenty-four 
hours. A trip by land then required nearly two weeks. Therefore, there 
was a great increase in passenger transporation by steamship, and thus, 
in increasing numbers, the choicest people were invited to possible de- 
struction in the wrecks which were of such common occurrence in that 
time. 


Now, since passenger traffic, by railroad and by steamship, has be- 
come safe, the question of survivorship in a common calamity is most 
likely to arise as a result of an airplane accident, or an automobile wreck 
in which all the passengers are instantly killed, or as a result of the mur- 
der of an entire family under circumstances where it is impossible to de- 
termine which member of the family was killed first..© In such cases, 


16. The burning of the steamship Morro Castle on the morning of September 8, 1934, 
shows that the question of survivorship may still arise as a result of a disaster at sea, 
ve steamship service is much safer than in 1837, when the steamboat Home was 
wrecked. 
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where there is no “clear and convincing’ evidence which shows the or- 
der of the death of the members of the family, section 27 of The Probate 
Act of 1933 directs that the estate of each person pass as though he were 
the survivor of the other or others. For illustration, in an intestate case 
the property of the wife would descend as though the husband had died 
first, and his property would descend as though the wife had died first.'” 


17. The historical information in this article has been gathered from newspapers 
published in 1837, and from the original transcript of record in the case of Smith and 
Armistead v. Croom, 7 Fla. 81, on file in the office of the Clerk of the Supreme Court 
at Tallahassee, as well as from old family records. I am not related by blood or by mar- 
riage to any of the persons named. My purpose in writing this article is to rescue from 
oblivion the interesting bit of Florida history discussed herein. 


INELUCTABLE FORECLOSURE 


When Death tomorrow, or the morrow after, 
Dismounts before the door, and knocks, 

O let me face him not with idiot laughter; 

The sly bravado of the cornered fox; 

Nor yet with cringing knee, nor curling lip, 

Nor drugged composure, 

Nor genial words of false good-fellowship, 
Submit to the ineluctable foreclosure. 

O sudden visitor who will not stay, 

But, turning, bear the householder away, 
Grant that I open boldly and go forth, knowing 
That what was entrusted, I in trust have kept; 
Go quietly, in the knowledge that at my going 
Some scoundrels have rejoiced, some children wept. 


—Ogden Nash. 
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OUR LANDLORD STATUTES AS A FRAUD 
UPON CREDITORS 


By WILLIAM N. ELLIS, Referee in Bankruptcy, Orlando 


It is admittedly difficult if not impossible to draft a statute, the pri- 
mary purpose of which is to protect a certain class of creditors without 
creating a situation which may result in depriving other of their ordi- 
nary legal rights. I have particular reference to the very important ef- 


fect that our Landlord Lien Statutes have upon the administration of 
estates in bankruptcy. 


Section 64-B7 of the Bankruptcy Act, under the title, “Debts Which 
Have Priority,” provides that, “debts owing to any person who by the 
laws of the states or the United States is entitled to priority,” shall be 
paid before dividends are declared for the benefit of general creditors. 


Section 5420 Compiled General Laws of 1927 is as follows: “Every 
person to whom rent may be due, his heirs, executors, administrators, or 
assigns, shall have a lien for such rent upon the property found on or off 


the premises leased or rented, and in the possession of any person, as fol- 
lows: 


1. Upon agricultural products raised on the land leased or rent- 
ed for the current year. This lien shall be superior to all other liens, 
though of older date; 


2. Upon all other property of the lessee or his sub-lessee or as- 
signs, usually kept on the premises. This lien shall be superior to 


any lien acquired subsequent to the bringing of such property on 
the premises leased; 


3. Upon all other property of the defendant. This lien shall date 
from the levy of the distress warrant hereinafter provided for. 


It thus becomes apparent that the landlord’s claim for rent must be 
paid in full before the general creditors can participate in the assets of 
the estate; with the not infrequent result that the landlord gets every- 
thing and the general creditors get nothing. It may, of course, be ar- 
gued that the creditors are at fault for extending credit to a debtor who 
is delinquent in the payment of his rent, or whose financial statement does 
not justify the credit. In fine, the creditors should be more diligent and 
inquire more carefully into the financial condition of the debtor. 


All of which is true, the creditor should be more careful, and if he does 
not take the reasonable precautions necessary or advisable in conducting 
his business transactions, he should, of course, suffer the penalties. I 
have reference, however, to those cases in which the creditor has been 
reasonably cautious but because of unintentional or wilful misrepre- 
sentations of the debtor, the debtor’s true financial condition is not made 
clear to the creditor. The debtor’s financial statement may be incomplete 
or inaccurate, a large part of the visible merchandise in stock may be on 
a consignment basis, the fixtures may be encumbered, delivery trucks 
and automobiles may be subject to the claim of some finance company, and 
in addition to all of this the rent may be unpaid for many months. 
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It may be said, of course, that the creditor has certain legal recourse 
against the debtor because of his misrepresentations, but from a practical 
standpoint the so-called legal recourse is worthless: First, the misrepre- 
sentations may be difficult to prove and, second, the debtor is already in 
bankruptcy and presumably has no other assets; and strange as it may 
sound, the landlord is frequently a party to this fraudulent conduct. 
Whether wilfully or unintentionally is of no consequence, the result is the 
same; the general creditor is deprived of his right to rely upon the doc- 
trine that a merchant is presumed to own the merchandise which he has 
upon his shelves and which he offers for sale to the public. 


If during a hearing in a bankruptcy proceeding the landlord is asked 
why he had permitted the rent to go unpaid for so many months; his 
reply is almost always the same, “Well, times are hard, and I knew that 
I would be protected in the end.” Quite true, the Statute protects him in 
the end, but from the well picked bones of the general creditors whose 
merchandise is so unrighteously used to afford that protection. 


A landlord who permits his tenants to become unreasonably in default 
for the non-payment of rent, with the self satisfied and sanctimonious 
feeling that he is being benevolent, but with the nevertheless legal certain- 
ty that the law will protect him in the end, is no less morally guilty than 
the merchant who fails to include his rent account in the financial state- 
ment which he shows to his prospective creditors. 


Another illustration may be taken from a case in which there is a 
written lease agreement between the landlord and the tenant, providing 
for the payment of some definite amount; let us say two hundred dollars 
($200.00) per month as rent for a period of years. After a few months 
the tenant finds himself pressed for cashed and tenders the landlord one 
hundred dollars ($100:00) on account, which the landlord accepts and 
continues to accept each month for a year or more, without a definite 
agreement to reduce the rent called for in the lease; perhaps there might 
have been some vague understanding between them that the tenant would 
make up the difference sometime in the future. When bankruptcy of 
the tenant intervenes, the landlord invariably files his claim for the full 
amount provided for in the lease. The tenant having in the meantime 
told his creditors that he was paying only one hundred dollars ($100.00) 
a month rent and was up to date. Who should suffer in this instance. 
the landlord or the general creditors?’ Our Statute protects the landlord. 


Another arrangement which is equally effective against the general 
creditors is sometimes encountered when the debtor owns the building in 
which he operates. He organizes a corporation, to which he conveys the 
title to the building, gives the stock to various members of his family and 
then agrees to pay the corporation so much rent, which he may or may 
not do. If he goes into bankruptcy, however, it is usually found that he 
is pretty far behind. And the law protects him in the end. 


These and many other available illustrations tend to show how our be- 
nevolent Landlord Statutes may be and frequently are used by unscrupu- 
lous or negligent landlords in a manner and for a purpose entirely con- 
trary to the spirit of the Statute or the intention of the Legislature. 


Now as a matter of common sense and fairness to all concerned, is there 
any good reason why the landlords as a class, should be chosen as the ob- 
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ject of Legislative protection to the absolute exclusion and frequent anni- 
hilation of the general creditors? Our system of commercial credits is 
too necessary to our welfare to run the risk of destroying it by that kind 
of legislation; but destroy it you will, if bankruptcy and insolvent estates 
continue to pay one hundred percent (100%) to the landlord and nothing 
to those who have extended credit in good faith. 


It may be safe to say that a landlord who permits a tenant. to become 
in default for the non-payment of rent for more than six (6) months is 
cuilty either of negligence or bad faith, and in either case he should, at 
least be required to perfect his lien in some practical manner that would 
actually have the effect of putting his tenants’ creditors on notice. 


I have undertaken to write this very brief article with the hope that it 
may persuade others to feel that our Landlord Statutes are entirely too 
generous for our own general welfare and that these Statutes should be 
amended in order to limit the landlord’s lien to a reasonable period of 
time, as has been done in other states and as the Bankruptcy Act has done 
in the matter of laborer’s liens. 


OLIVER WENDELL HOLMES 


Justice Ho'mes was known as the Great Dissenter, but in reality he was the 
Great Affirmer. He affirmed the “historical continuity” of the present with 
the past, the vitality and flexibility of the common law, the high responsibility 
of the Supreme Court to the people of the nation and the unconquerable spirit 
and intellect of mankind in its pursuit of the ideal. In this affirmance he neces- 
sarily dissented against oppression, fear, pedantry, constitutional catch-words, ig- 
norance and bigotry. 


In the greatness and warmth of his own mind and heart he perceived the 
quality of greatness in his associates and friends and described their attributes 
and achievements in words which we may most aptly apply to him. Thus he said 
of his friend, Frederick W. Maitland: 


“His profound knowledge of the sources of English law equipped him, as 
perhaps no other was equipped, to illustrate and explain the present. His know- 
ledge was only a tool to his good sense. His good sense and insight were illum- 
inated and made vivid by his power of statement and gift of narrative, so that 
any reasonably prepared reader of his writings, even those dealing with what 
one would have expected to be dry details, is sure to become interested, absorbed 
and charmed.” 


Upon the death of his former senior partner, George Otis Shattuck, Justice 
Holmes spoke glowingly of his friend’s influence on his.own life and his contri- 
bution to the work of the world, closing with these words: 


“What is any remembrance of men to our high ambition? Sooner or later the 
race of men will die; but we demand an eternal record. We have it. What we 
have done is woven forever in the great vibrating web of the world. The eye that 
can read the import of its motion can decipher the story of all our deeds, of all 
our thoughts. To that eye I am content to leave the recognition and the memory 
of this great head and heart.” Chicago Bar Record. 


F 
a 
| 
| 
| 
! 
| 
<a 


Sms 


= 


# 


428 FLORIDA LAW JOURNAL 


MARRIED WOMEN 
A Summary of The Laws of Florida Relating to 
| Disabilities of Coverture 


By Burton Barrs 
Judge of the Civil Court of Record of Duval County, Florida 


In view of the present modification of certain aspects of the laws of Florida re- 
lating to married women, it may be of interest to the bar to have a summary of such 
laws for ready reference. In the hope that this compilation may be of some value as 
a summary, I submit it to the members of the association. 

Burton Barrs. 
* * 

A married woman whose disabilities have been removed by the statutory proceed- 
ings (Sec. 5024-5028 C.G.L.) may take charge of and control her estate, contract and 
be contracted with, sue and be sued, and bind herself in all respects as fully as if she 
were unmarried. 


A Married Woman whose disabilities have not been removed is subject to the eom- 
mon law disabilities of overture, except as they have been qualified by our Constitu- 
tion, Statutes and Court Decisions.' 


WHAT SHE MAY DO 
AS TO THE CONTROL OF HER PROPERTY, ETC. 
1. She may acquire real and personal property (Sec. 5866, C.G.L.)2 


2. She may sell, give away, or otherwise dispose of her personal property. (Since 
the 1927 Amendment of Sec. 5868 C.G.L.). 


3. She may sell, transfer, convey or mortgage her real property, her husband 
joining in the instrument and it being executed as required by statute. (Sec. 5868 
C.G.L.)4 Even though she be a minor. (Sec. 5678 C.G.L.)5 


4. She may dispose of her property, both real and personal, by last will and 
testament in the same way if she were not married, even though she be a minor. 
(Sec. 5458 C.G.L.)6 


5. She may terminate the control of her separate property given her husband by 
Sec. 5867 C.G.L. and oust him from the management thereof at any time. (Fla. C. E. 
vs. Grisham, 65 Fla. 46; Craft vs. A. A. C. Co., 81 Fla. 55”). 


1. Sec. 5865 C. G. L. reserved to women married before the change of government from 
Spanish to American their property rights under the civil laws of Spain. 

2. See Sec. 5670 C.G.L. as-to deed by husband direct to wife. The distinction between 
a married woman’s separate equitable estate and her separate statutory property is discuss- 
ed in: Dollner v. Snow, 16 Fla. 86; Staley v. Hamilton, 19 Fla. 275; Harwood v. Root, 20 Fla. 
940; McQuaid v. Fontane, 24 Fla. 509; 5 So. 274; Fritz v. Fernandez, 45 Fla. 318; 34 So. 315. 

3. Sec. 5662 C.G.L. provides that statutory form of warranty deed executed by married 
woman conveys her interest in property. 

4. She may encumber her separate property to secure her husband’s debt, provided her 
consent is given by an instrument in writing executed according to the laws respecting 
fone by married women. (Article 11, Sec. 1, Constitution of Fla. and Sec. 5866 


5. See Sec. 5676 C.G.L. as to acknowledgments, Sec. 5686 C.G.L. as to Covenants, Sec. 
5675 as to Release of Dower, and Sec. 5687 as to Powers of Attorney. 
6. After September 30th, 1933, any person 18 years old and of sound mind may make 
a will. (Chpt. 16105, Acts of 1933.) 
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6. She may control, transfer or withdraw her deposits in savings banks and trust 
companies. Sec. 6118 C.G.L. and See. 6139 C.G.L.) 


7. She may, when owning an interest in a mercantile business, by her own act, 
on her sole credit, purchase merchandise for the business and render her separate prop- 
erty liable in equity for the price thereof. (Nadel vs. Weber B. S. Co. 70 Fla. 218). 


8. She may bind herself to the specifie performance of an agreement to sell 
her separate property or to relinquish her dower in husband’s property, by written 
agreement in which her husband joins, and which is executed and acknowledged in the 


form prescribed for conveyances of her real property and for relinquishment of dow- 
er. (Sec. 5872 C.G.L.) 


9. When she has received partial payment on a contract to convey property, 
and she is willing and able to convey, she may insist upon the contract being per- 
formed, and meanwhile retain the partial payment. The Equity Court will not allow 
the purchaser to breach his contract and charge the married woman’s property in equity 


with the partial payment. (Shields vs. Ensign, 68 Fla. 522; Kerman’s vs. Strobhar, 
143 Sou. 138). 


10. She may receive, dispose of, sue for and recover her wages and earnings aec- 
quired by her in any employment separate from her husband. (Sec. 5871 C.G.L.) 


11. She may become an ineorporator, subseriber, member, stockholder, director or 
officer of a corporation. (Sec. 5976 C.G.L.)7 


12. She may be appointed Administratrix with her husband’s written consent. 
(See. 5525 C.G.L.) 


13. She may sell, convey, lease, rent or mortgage her real or personal property, 
receive the proceeds or consideration for the same, and make binding contracts, inden- 
tures, and eonveyances thereof without the consent, signature or joinder of her hus- 
band, if he has been adjudged insane and has continued so for one year. (Sec. 5679 
(.G.L.) 


See also Paragraph 14, below. 


AS TO HER LIABILITIES: 


14. She may render her separate property liable in equity to be sold or the 
uses, rents and profits thereof sequestrated for: 


(a) The purehase money thereof: 
(b) Money or thing due upon any agreement made by her in writ- 
ing for: 
1. The benefit of her separate property; or 
2. For the price of any property purchased by her.® 


(c) Labor and material used with her knowledge or assent in the con- 


struction of buildings or repairs or improvements upon her 
property. 


(d) Agricultural or other labor bestowed thereon with her knowl- 
edge or consent. 


(Article 11, Section 2, Constitution of Florida).9 


7. See Sec. 6174 C.G.L. as to becoming stockholder in or borrower from Building and 
Loan Associations. 


ae See also Kerman’s vs. Strobhar, 143 Sou. 138, and Nadel vs. Weber B. S. Co. 70 Fla. 


9. When a married woman has purchased property and she and her husband have duly 


i 
a 


430 FLORIDA LAW JOURNAL 


15. She may be sued in an action at law for the breach of an antenuptial con- 
companies. (Sec. 6118 C.G.L. and Sec. 6139 C.G.L.) 


16. She may be sued at law for a pure tort not committed under the coercion 
of her husband and not growing out of, or founded upon, or directly connected with, 
or a part of, or the means of effecting a-contract, which she has undertaken to make. 
But she must be sued jointly with her husband in respect to such torts or separately 
if she survive him. (Prentiss vs. Paisley, 25 Fla. 927 Kerman’s vs. Strobhar, 143 Sov. 
138) 


17. She may, when engaged in a business separate from her husband, be sued 
for any act of an employee employed by her for which she would be liable if she 
had committed the act personally. (Banfield vs. Addington, 140 Sou. 893.) 


18. She may be sued for a tort committed by her in connection with the use 
or employment of her separate property in a business, trade or occupation, under 
cireumstances wherein she would be held for her said tort but for her coverture. (Bai- 
lenger vs. Mark 155 Sou. 106, modifying Graham vs. Tucker, 56 Fla. 307). 


19. She may be sued for a tort resulting from the operation of her automobile, 
by another person with her knowledge, acquiescence and consent. (Greene vs. Mille’, 
136 Sou. 532.)" 


20. She may be held liable at law for an assessment made against her as a 
stockholder in an insolvent state bank by the receiver, under the banking statutes, the 
judgment to be satisfied out of her separate estate; the obligation being statutory and 
not contractual. (Bryan vs. Bullock, 84 Fla. 179). 


See Note 12 below. 
See also Paragraph 7, above. 
See also the Paragraphs as to what she May not do. 


# 


AS TO HER RIGHTS TO SUE, ETC.: 


21. She may interpose a claim to her personal property levied upon under leg: 
process as if she were a feme sole. (Sec. 4203 C.G.L.) 


22. She may prosecute an action concerning her land and rights therein as if she 
were a feme sole. (Sec. 4203 C.G.L. See also Sec. 5870 C.G.L.)'3 


23. She may prosecute or defend any action at law or in equity as if she were 
a feme sole, if her husband has become insane or has deserted her for six months. 
(Sec. 4204 C.G.L.) 


BRABASBY 


24. She may bring suit in her own name without the necessity of a next friend, 


executed a purchase money mortgage thereon for part of the purchase price, the mort- 
gagee’s remedy is by foreclosure, as Sec. 2, Article 11, of the Constitution, does not 
contemplate the use of the remedy therein provided for, even against the property purchased; 
nor does the Section provide for accelerating payments or for Attorney’s fees in suits 
brought under the Section. (Barrett vs. Howard, 97 Fla. 582; 121 Sou. 898. See also Blood 
vs. Huey, 97 Fla. 577; 121 Sou. 896, and Low vs. Lord, 132 Sou. 831). But when no mort- 
age lien has been given for such purchase price, the property purchased may be charged 
in equity under this section, though her other separate property ordinarily may not, while 
the purchased property remains hers, and its identity is preserved. (Citizen’s Bank and 
Trust C. vs. Smith, 97 Fla. 601; 121 Sou. 900). 
assy. The husband is also liable for her “actual” torts. (Meeks vs. Johnston, 85 Fla. 
~ 11. "The negligence of the driver was held to be the “pure tort” of the wife for which 
she and her husband were both liable. 
oun Marriage of a woman Plaintiff or Defendant does not abate the action. (Sec. 4218 
13. Disability of Coverture as to such actions being thus removed, there is no exten- 
sion of limitation of this action as to married women. (Sec. 4657 C.G.L.).— 
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against her husband to enforce a personal right of hers against him, such as divorcee 


or alimony, not involving trusts or title to or management of property. (Wood vs. 
Wood, 56 Fla. 882.) 


25. She may, as a general rule, and in the absence of controlling statutes or 
rules of Court, sue in Equity by next friend when property or personal rights are in- 
volved; and the next friend may properly be the husband when the suit is against third 
parties. (Wood vs. Wood, 56 Fla. 882; Smith vs. Smith, 18 Fla. 789.) and, as a gen- 
eral rule and in the absence of controlling statutes or rules of Court, she may sue at 
law to enforee her personal or property rights, her husband being joined as Co-Plain- 
tiff, not as next friend, but as husband. (Edgar vs. Bacon, 122 Sou. 107, especially 
Page 109). 


See Note 12. 


See also Paragraph 10 above. 


WHAT SHE MAY NOT DO 
AS TO THE CONTROL OF HER PROPERTY, ETC. 


26. She may not make a contract, even when conducting a mercantile business 
on Which she will be personally liable, either at law or in equity. (McQuaid vs. Fon- 
tune, 24 Fla. 509; Prentiss, vs. Paisley, 25 Fla. 927.) (but see Paragraph 7 above.) 


27. She may not retain money paid her upon a contract of sale of her real 
estate (or personal property) and refuse to perform the contract which was not ex- 
ecuted as required by the statutes. A Court of Equity will require her to return the 
money or decree it to be a lien on her property. (Vance vs. Jax. R. N M. Co. 69 Fla. 
33;Kerman’s vs. Strobhar, 143 Sou. 138; Wheeler vs. Sullivan, 106 Sou. 876). 


28. She may not be a member of a partnership, though she may invest her money 7 
or labor in a mereantile business and acquire an interest therein. (LeNoir vs MeDan- 
iel, 80 Fla. 500). 


29. She may not be bound by a contract made by her associate in an attempted 
co-partnership. (Nadel vs. Weber V. S. Co. 70 Fla. 218. 


AS TO HER LIABILITIES 


30. She may not make a note or other contract that will bind her personally, 
either at law or in equity. (Lloyd vs. Cooper Corp. 134 Sou. 563; McQuaid vs. Fon- 
tane, 24 Fla. 509; Prentiss vs. Paisley, 25 Fla. 927)'4 


AS TO HER RIGHTS TO SUE, ETC. 


31. She may not sue her husband for the rent, hire, issues, proceeds or profits 
‘of her property. (Sec. 5867 C.G.L.) 


32. She may not recover money paid by her under a contract of purchase which 
is not enforceable against her, if the seller is ready able and willing to convey to 
her. (Edgar vs. Bacon, 122 Sou. 107; Kerman’s vs. Strobhar, 143 Sou. 138). 


33. She may not foree the other party to specifically perform a contract, con- 
taining mutual agreements, which cannot be enforced against her because of her cover- 
ture. (Gautier vs. Bradway, 87 Fla. 193.) 


14. See Paragraphs 14, 15, 17, 18 and 19. 
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34. She may not obtain a Decree in Chancery removing as a cloud on the title 
of her separate property a contract to convey, invalid as to her because not acknowlede- 
ed as required by statute, unless her Bill of Complaint offers to return the considera- 
tion she has received or sets up facts to excuse her failure to do so. (Knott vs. Smith, 
79 Fla. 628.) 


35. She may not obtain a cancellation in Equity of a judgment at law obtained 
upon an obl'gation contracted in a sister state which recognizes its validity and its en- 
foreeability against her personally at law, the law action in Florida being in a Court 
of competent jurisdiction her husband being joined as a defendant, service of pro- 
cess being duly made upon both, and she having appeared and made no defense, 
when her Bill in Chancery neither denies the bona fides of the obligation nor offers 
to return or pay for the property purchased. (Kerman’s vs. Strobhar, 143 Sou. 138.) 


36. She may not be sued at law for a tort committed under the coercion of her 
husband, or growing out of, or founded upon, or directly connected with, or a part of, 
or the means of affecting a contract which she had undertaken to make. (Prentiss vs. 
Paisley, 25 Fla. 927; Kerman’s vs. Strobhar, 143 Sou. 138.) This is now qualified to a 
considerable extent by the cases of Banfield vs. Addington, and Ballenger vs, Mark, 
which are mentioned in Paragraphs 17 and 18 above. 


ADDITIONAL NOTES ON MARRIED WOMEN 


See Sec. 5680-5685 C.G.L. as to proceedings for relinquishment of dower of in- 
sane married women. 


See Sec. 4980-4993 C.G.L. as to Divorce, Alimony and Care of Children. 


Husband and wife both competent witneses in Civil actions. (Sec. 4369 C. G. L. 
See also Sec 5580 C.G.L. as to competency to testify as to supposed death of absen- 
tee husband). 


x 


See Sec. 7047-7048 C.G.L. as to right of action for tortious killing of husband, 
and Sec. 7049 C.G.L. as to minor child. 


See Sec. 5493-5507 as to Devolution by Dower. 
See Sec. 7065 C.G.L. as to widows rights in proceeds in Life Insurance Policies. 


See Sec. 5620 C.G.L. as to extension of limitation of actions in favor of married 
women against estates. 


Sec. 2284 C.G.L. provides that no married woman shall be made a defendant with 
respect to any inchoate right of dower in condemnation proceedings by Counties. 


Sec. 4551 C.G.L. provides for Lis Pendens upon property of married women. 


Sec. 6126 (6) C.G.L. authorizes Trust Companies to accept and execute trusts 
for married women. 


Sec, 7068 C.G.L. provides that wages due to deceased husband may be paid to wife. 


Sec. 4620 C.G.L. allows married women two years to sue out writ of error in civil 
case. 


Sec. 5485 provides for inheritance by kindred of husband and wife. 
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EDITORIALS 
You Can Help 


The Florida State Bar Association has certain well considered legis- 
lation before the present Legislature. The amendments to the Probate 
Act, which is S.. B. 128, have passed the Senate and doubtless will have 
passed the House by the time the Law Journal is in your hands. 


The other bills are not moving so well. The reorganization of the 
inferior courts, which is House Joint Resolution No. 110, has had a tie 
vote in committee but there is to be a rehearing and doubtless a favor- 
able report. 

The Legal Education and Admission bill, which is Senate Bill No. 
217, is still in the hands of the Senate Judiciary Committee A. 

You can materially aid in the passage of these measures. Write or 
wire your senator and representative asking that they make it their busi- 
ness to get these bills out of committees and on final passage. 

These pieces of proposed legislation have been painstakingly pre- 
pared and will, it is believed, improve court procedure, make it more 
efficient and economical and raise the standards of the profession. 

Before you lay this article aside, call your secretary and dictate a 
message to your representative. 
This will help immeasurably. 
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WM. H. ROGERS, Jacksonville ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 


Martin Caraballo, Tampa Guyte McCord, Tallahassee 
Jim Clements, Ft. Myers John D. Harris, St. Petersburg 


Together with the President and Secretary-Treasurer 


MESSAGE OF THE PRESIDENT 


Wo. H. Rocers, President 


Address of Wm. H. Rogers, President of the Florida State Bar Associa- 
tion, Delivered at the Dinner of The State College Government 
Association, Gainesville, Florida, April 26, 1935 


Mr. Chairman, members and _ distinguished guests of the State College Government 
Association : 


I regard it as a distinct compliment, not to myself, but to the Florida State 
Bar Association, that you should be willing to pause in your proceedings for a few 
minutes to hear something of the organized bar of this state. I take it from the simple 
fact that you are present at this meeting of the State College Government Association, 
that you are keenly interested in the subject of organization as a means to effective 
effort. 


No person who has reached the status of college student is unaware of the exist- 
ence of Bar Associations. Certainly none of you, the leaders among the undergraduate 
and graduate students of our colleges and universities, is unfamiliar with the existence 
of the Florida State Bar Association. But it is doubtful if many of you, except pos- 
sibly those taking legal or pre-legal work, have any very definite conception of what 
the Florida State Bar Association really is. 


There are two thousand five hundred practising lawyers in the State of Florida. 
But by no means all of these are members of the Bar Association. There is a distinc- 
tion between the bar of the State, which comprises all of the practising lawyers of 
the State, and the Bar Association, which is a voluntary unincorporated association 
with a membership of somewhat in excess of one thousand lawyers. 


The Bar Association is not a trade organization. It does not concern itself with 
“fee bills.” It does not attempt to preseribe terms or conditions of employment or 
rates of charges for the services of attorneys. It does not attempt to promote busi- 
ness for its members. It does not seek to gain any advantage for the legal profession 
at the expense of the general public. Nor does it take political action for or against 
any person or project, except only in the field of law reform, and there only to in- 
vestigate, study, plan and propose, leaving uninfluenced action to duly constituted 
legislative, executive or judicial authority. 


The reasons for the existence of the Bar Association are avowed in the introdue- 
tory paragraph of its Constitution and By-Laws. These are: (1) the advancement of 
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the seience of jurisprudence, (2) the promotion of reform in the law, (3) the facili- 
tation of the administration of justice, (4) the upholding of standards of integrity, 
honor and courtesy in the legal profession, (5) the encouragement of legal education, 
and (8) the cultivation of cordial intercourse among the members of the bar. 


To these objects, and to these alone, it devotes its entire efforts. It does not 
undertake to say how any person, class or other organization shall conduct their own 
affairs. It attends strictly to its own business. And I am pleased to state that it is 
not affiliated with that prevalent, present day, unhealthy mental state, which, to para- 
phrase the psychiatrist’s terminology, we might call an inferiority complex. 


There is one object of the Association that needs but little encouragement to in- 
sure its complete suecess. That is the “cultivation of cordial intercourse among the 
members of the bar.’”’ Men are naturally gregarious; merely allow them an opportun- 
ity to gather together, and they will normally cultivate cordial intercourse. Neverthe- 
less, this object is not to be regarded as trivial. In a State the size of Florida, with 
great distances separating different communities, it is highly desirable that people 
from the various sections should ming'e, become better acquainted with each other, 
and discover the various experiences and views of those from distant points. The 
annual three day convention of the Bar Association affords a splendid opportunity 
for the lawyers from all sections of the State to get together, cultivate cordial in- 
tercourse and learn from each other. I consider that, if the Bar Association did noth- 
ing more than bring several hundred lawyers and their families together annually, its 
existence would be fully justified. But in fact it does very much more than that. 


Sinee its organization, back in 1907, the Bar Association has maintained a stand- 
ing committee on legal education and admission to the bar. This committee has at all 
times favored and promoted higher professional standards. In recent years, this com- 
mittee has worked zealously to improve the standards of education for admission to 
the bar. We now have a bill pending in the legislature, which will require that a 
candidate for admission to the bar shall have at least a high school education and in 
addition three years’ systematic study in a law school or four years’ study in a law 
office. This bill also permits the graduate of a law school of this State, maintaining 


a course of study satisfactory to the Supreme Court, to be admitted to the bar with- 
out further examination. 


You will probably be amazed to learn that today Florida has no edueational re- 
quirements for admission to the bar. Florida is one of the lowest ranking States in the 
Union in the maintenance of educational requirements for admission to the bar. Why 
do you suppose, that in a State where engineers, architects, doctors, dentists, chiroprac- 
tors, osteopaths and podiatrists, are required to have very considerable general edu- 
cation and in addition complete technical training as a prerequisite to a license to 
practice, there should be no educational requirements whatever for lawyers? 


Our low educational standards are neither the fault of the bar nor of the Bar 
Association. Lawyers and judges are fully conscious of the deplorable ignorance of 
ilany who are licensed to practice. With rare exceptions, lawyers and judges favor 
high edueational standards. But those of us who favor high standards are charged 
with the evil desire to keep out the poor boy and the common man, and to maintain a 
monopoly of legal work for a select ring. 


Nothing is further from the truth. From the standpoint of a lawyer who has 
had a reasonable measure of financial success, I affirm that the more lawyers there 
are, especially the more there are who are inadequately educated and trained, the 
more legal business there is for those who are really competent. The medical profes- 
sion buries its mistakes. When a member of some other profession does a poor job, 
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at least it is done. But a lawyer, who lacks intelligence, clear understanding, good 
education and sound training, will, by his very incompetency, actually instigate, in 
more ways than one, litigation requiring the attention of a capable opponent. Low 
standards entail inereased litigation; high standards, on the other hand, result in a 
decrease of litigation. 


And then, who are they who generally suffer from the mistakes of the incompetent 
attorney? Not the rich, the great, nor the powerful. They are able to discover and 
retain competent lawyers. They need no protection. But the poor man, the man or 
woman who has legal business on rare occasions, and who believes that a license to 
practice law is conclusive evidence of high character and skill,—these are the ones 
who suffer, and these are the people who should be protected from the incompetents 
now being licensed to mispractice law. 


From every quarter, complaints are heard of the ignorance, incompetence and 
misconduct of attorneys. These compla‘nts, I am thankful to say, relate to a very 
small pereentage of the entire bar; vet such complaints should not even exist. The 
bar as a whole suffers serious reflection and disgrace as the result of the conduct of 
these few. The ery is heard almost constantly that the bar should “clean house.” 
Yet whenever a really serious effort is made in that direction, we are met with {he 
stiffest opposition. That opposition comes from those who ery out loudest against 
the bar, but who seem privately to prefer to keep the bar handicapped as it is, rath- 
er than to join in any effort for its improvement. 


Notwithstanding all efforts to improve the educational and ethical standards of 
the legal profession, no great improvement may be expected until the public general- 
ly acquires a conviction that the best interests of the people will be better served by 
high legal standards. Today the privilege of practising law is cheap; it is open to any 
one who can read a few law books and memorize certain rules and principles. A 
young man, who would despair of attempting to become a physician, an architect, or 
an engineer, because of the prerequisite educational obstacles, feels that he ean ae- 
quire a l'cense to practice law with a minimum of effort; and rightly so, for the ed- 
ucational requirements for the law are actually the lowest. The necessary consequence 
is that there is a certain number of attorneys of mediocre ability and training. Un- 
able to cope with the difficult problems confronting them, they are likely to resort 
to sharp tricks and even dishonesty to gain their ends; and they are prone to excuse 
the'r failures to their unfortunate clients by charging their fellow lawyers with im- 
proper conduct and the Courts themselves with gross incompetency and even venality. 
You will recognize this fellow as the shyster. If the public really wants a bar of the 
highest ability and moral standards, it can have such a bar whenever it demands it; 
but not without paying the price. It can not have a bar of the highest standards, 
which necessarily implies the exclusion of those of inferior ability, and, at the same 
time, hold the standards of admission so low that practically every person may be as- 
sured of a license to practice. The voting public, which elects our Legislatures, may, 
whenever it wishes, fix such standards as it chooses, but, having fixed the standards, 
they must not expect anything more than these standards require or permit. 


Thus far, the public seems to have preferred low standards for admission to the 
bar, and the existence of mediocre lawyers which low standards necessarily entail. Thus 
far the public is unwilling to relinquish easy opportunity for all, as the necessary 
cost of high standards. But the day will come, as surely as time goes on, when a 
license to practice law will at last constitute an unqualified certificate of competency 
and integrity. 


There are two other objects of our Association which are, in reality, only one. 
These are the promotion of reform in the law and the facilitation of the administra- 
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tion of justice. Rather, I should say, that the one is the corollary of the other. The 


facilitation of the administration of justice is an end, to be attained by appropriate 
reform in the law. 


From its inception the Bar Association has furthered law reform and improve- 
ment in the administration of justice. Numerous distinct improvements in our laws 
are the direct result of the efforts of the Association during the past 28 years. At 
the outset the efforts of the Association were somewhat sporadic, but for the past six 
years they have been systematic and continuous. The functioning of our Courts in 
the administration of justice, their rules of practice, and our procedure statutes, must 
be made as nearly perfect as possible. None but those technically trained are able 
to cope with this problem. Accordingly, the Bar Association, recognizing its respon- 
sibility to the public, is now engaged in a continuous and comprehensive examination, 
study and revision of this whole field of the law. Each year another branch of the 
subject is taken under consideration and practically every biennial session of the Leg- 
islature marks another successful step in the direction of true law reform. 


Of course, the administration of justice may always be improved by the fortunate 
selection of a superior judge. But under the present system, a superior judicial se- 
‘lection may be regarded merely as a political accident. Better judges and better law- 
yers are as vital to the due administration of justice as are better laws. But the 


only real hope for better judges and better lawyers is in the reform of the system of 
their selection. 


Here again the Bar Association has displayed fidelity to the purposes of its or- 
ganization. Recently it has made an intensive study of the subject of the organization 
of our Courts and the selection of our judges. It has proposed to the present Legis- 
lature two amendments to the State Constitution for the reorganization of our Courts 
and providing for the only known system of selecting judges caleulated to result in 
the selection of the best available man, a system which will obviate those baneful po- 
litical considerations now paramount. Today, more often than not, the vote getting 
ability of a lawyer is the controlling factor in his selection for a judgeship, rather 
than his ability to fill the office. 

What the Legislature will do with these proposals for the reorganization of the 
Courts, no ean predict. We are hopeful, but not optimistic. But of this much I 
can assure you, that the Legislature will undoubtedly do just what the voters were 
hoping, whether conseibusly or unconsciously, that it would do, when the primary elee- 
tions took place last spring. When the people of this State earnestly desire more ef- 
ficient Courts, Courts where justice is administered promptly, efficiently and at reas- 
onable expense, then and only then shall we have such Courts. Fundamentally the 
whole problem is one of education. We.members of the Bar Association look with 
hope to the day when a great portion of our electorate will be composed of such men 
and women as comprise your State College Government Association. 


As the years go by, with more widespread common school education, and with 
more and more of our future voters and leaders receiving higher education, the gen- 
eral level of the electorate will continue to rise. With a better educated electorate, the 
obvious need for a highly capable and absolutely honorable bench and bar will cease 
to be the mere subject of captious complaint and become the oceasion for prompt and 
effective action. When the electorate demands true reform in the administration of 
justice, then, but not until then, shall we have it- Meantime, the Florida State Bar 
Association, true to the expressed purpose of its organization, will continue to strive 


for reform in the law and for more prompt, more efficient and less expensive admin- 
istration of justice. 
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NEWS UNIVERSITY OF 
FLORIDA COLLEGE OF LAW 


The obligation that rests upon the Univer- 
sity graduate to render service to his alma 
mater and to society was discussed by the 


-Hon. Seott M. Loftin in an address deliver- 


ed at the College of Law on May 1. He con- 
trasted the facilities for studying law that 
existed in Florida in his youth with those 
that are available now. The impression that 
exists in some quarters that radicalism is 
rampant in colleges is false, Mr. Loftin stat- 
ed; and he expressed himself as being firm 
in the belief that educated youth will con- 
stitute the shock troops to resist attacks 
made upon our government by adherents of 
fallacious theories. 


Dean Harry R. Trusler and Professors C. 
W. Crandall, J. W. Day, D. Slagle, and C. J. 
TeSelle will continue the teaching staff dur- 
ing the coming summer session, which will 
extend from June 17 to August 9. The sub- 
jects to be offered are Marriage and Divorce, 
Common Law Pleading, School Law, Intro- 
duction to the Law of Real Property, Admin- 
istrative Law, Evidence, Abstracts, Equita- 
ble Relief against Torts, and Trade Regula- 
tions. 


The allocation of administrative powers 
under the school system of Florida is dis- 
cussed by Dean Harry R. Trusler in the issue 
of Educational Law and Administration for 
May, 1935. 


Professor James W. Day is a co-author of 
the Third Yearbook of School Law, which has 
just been published by Dr. M. M. Chambers 
of the Institute for Government Research, 
The Brookings Institution, Washington, D. 


C. This book reviews the current decisions 
on School Law. Members of the faculty of 
the College of Law have participated in the 
preparation of previous editions of the Year. 
book, Dean Trusler and Professor Day hay- 
ing been among the co-authors of the First 
and Second Yearbooks, respectively. 


CHANGES IN LAW FIRMS 


Claude L. Gray of Orlando and George W. 
Johnson, formerly of Newcastle, Pa., have 
formed a partnership under the firm name 
of Gray and Johnson, with offices in Or. 
lando. 


C. L. McCoy and Francis Love, both well 
known Lake Worth lawyers, have announced 
the formation of a partnership under the 
firm name of McCoy & Love, with offices 
in Lake Worth. 


LIFE’S RECORDS CLOSED 


Judge John W. Dodge, prominent Jack- 
sonville attorney, died at his home in 
Jacksonville on April 19th. Judge Dodge had 
been ill since last November. He was born 
on August 3, 1875, in Camden, S. C.,_ but 
came to Florida at an early age and stud- 
ied law in the office of Senator Duncan U. 
Fletcher. He was judge of the Criminal 
Court of Record for two terms beginning in 
1904. 


Lyman M. Beckes, 37 years of age, prom- 
inent young Orlando attorney, was found 
dead in his room on April 10. He came to 
Orlando in 1924 and has practiced law there 
since that time. 


COMMITTEES FOR 1934-35 ANNOUNCED 


President Wm. H. Rogers has announced the appointment of the 
following committees to serve during the 1934-35 administration: 


Judicial Administration and Legal Reform 


C. Fred Thompson, Chairman, Tampa 
Joseph S. Diver, Jacksonville 

Frank Winthrop, Tallahassee 

Thomas M. Anderson, Miami 

H. M. Voorhis, Orlando 


Noteworthy Changes in Statute Law 
Geo. T. Shannon, Chairman, Tampa 
Fred Hampton, Gainesville 
B. K. Roberts, Tallahassee 
E. W. Landis, DeLand 
Louis Kurz, Jacksonville 


Professional Ethics and Grievances 
Herbert Sawyer, Chairman, Miami 
O. K. Reeves, Tampa 
G. B. Knowles, Bradenton 
F. M. Hudson, Miami 
J. M. McCaskill, Miami 


Probate 


Warren L. Jones, Chairman, Jacksonville 
Harry Hewitt, St. Petersburg 
D. H. Redfearn, Miami 


C. C. Copp, Jacksonville 
Judge A. J. Rose, Miami 


Unauthorized Practice of the Law 
Milton L. Yeats, Chairman, Tampa 
Herman Ulmer, Jacksonville 
Charles A. Morehead, Miami 
Henry S. Baynard, St. Petersburg 
Louis Ossinsky, Daytona Beach 


. Memorials 
Donald C. McMullen, Tampa 
C. I. Carey, St. Petersburg 
Fred L. Hemmings, Fort Pierce 
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American Citizenship 

Austin L. Richardson, Chairman,.St. Peters- 
burg 

Judge Hal W. Adams, Mayo 

Lee Guest, Jacksonville 

W. J. Bivens, Tampa 

w. J. Steed, Kissimmee 

T. T. Oughterson, Stuart 

L. O. Stephens, Arcadia 

E. B. Casler, Jr., Clearwater 

John H. Carter, Marianna 

Joe A. Searlett, DeLand 

J. B. Hodges, Lake City 

Walter W. Foskett, West Palm Beach 

Judge Walter H. Beckham, Miami 


Legislation 
C. L. Waller, Chairman, Tallahassee 
Hugh Taylor, Quincy 
W. D. Jones, Jr., Jacksonville 
Paul Carter, Marianna 
W. G. Troxler, Miami : 
Robt. W. Davis, Jr., Gainesville 
(. Edmund Worth, Tampa 
Joe Hill Williams, Lake Butler 


Publication 
W. I. Evans, Chairman, Miami, 1 year 
C. Fred Thompson, Tampa, 2 years 
Geo. C. Bedell, Jacksonville, 3 years 
Al. A. Green, Daytona Beach, 4 years 
W. N. Ellis, Orlando, 5 years 


Membership 


kK. E. Fenderson, Chairman, St. Petersburg 
Ed. L. Mack, Lakeland 
Thos. J. Ellis, Miami 


Criminal Law and Procedure 


P. L. Gaskins, Chairman, Jacksonville 

J. C. Adkins, Gainesville 

—E. W. Davis, Orlando \ 

William Fisher, Pensacola 

Herbert S. Phillips, Tampa 

Millard B. Smith, Titusville 

John P. Stokes, Miami 

Wm. A, Hallowes, III, Sec}., Jacksonville 


Revision of Judiciary Articles of 
Constitution 


James E. Calkins, Chairman, Miami 


R. H. Anderson, Jacksonville 
T. M. Shackleford, Jr., Tampa 

.R. F. Maguire, Orlando 

Wm. H. Watson, Pensacola — 

O. Andrews, Orlando | 
Judge C. E. Chillingworth, West Palm © 
Beach 


American Law Institute _ 
Geo. Garrett, Chairman, Orlando, 3 years 
S. Pasco, Pensacola, 1 year 
Seott M. Loftin, Jacksonville, 2 years 
John R. Himes, Tampa, 4 years 
Giles J. Patterson, Jacksonville, 5 years 


Legal Education and Admission to the Bar 


Lewis Twyman, Chairman, Miami. 
Jas. Booth, St. Petersburg 

C. M. Phipps, Tampa 

Geo. W. Coleman, West Palm Beach 
S. L. Holland, Bartow 

H. P. Osborne, Jacksonville 

Sam Pasco, Pensacola 


Chancery 
E. J. L’Engle, Chairman, Jacksonville 
Geo. C. Bedell, Jacksonville 
Hal W. Adams, Mayo . 
Jas. E. Calkins, Miami 
Judge C. E. Chillingworth, W. Palm Beach 
Judge Paul D. Barns, Miami 


Revision of Common Law Rules 


C. M. Phipps, Chairman 1935, Tampa 
R. W. Withers, Tampa 

R. R. Milam, Jacksonville 

H. L. McGlothlin, St. Petersburg 
Herbert S. Sawyer, Miami 

James A. Franklin, Fort Myers 
C. R. Layton, Gainesville 

J. N. Daniel, Chipley 

Judge Elwyn Thomas, Fort Pierce 
Judge Paul D. Barns, Tampa 
Judge L. L. Parks, Miami 


Police and Prosecution 


Geo. Couper Gibbs, Chairman, Jacksonville 
R. G. Tittsworth, Tampa 

Vernon Hawthorne, Miami 

David R. Dunham, St. Augustine 

J. Velma Keen, Tallahassee 
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LOCAL BAR ASSOCIATIONS 


JACKSONVILLE BAR 
ASSOCIATION NOTES 


President Harry T. Gray has, at the re- 
quest of District Judge Louie W. Strum, ap- 
pointed a committee from the Association 
to make recommendations to Judge Strum 
relative to. the revision of the rules of 
pleading and practice at law in the Feder- 
al Courts now being considered by the 
United States Supreme Court. The com- 
mittee consists of E. J. L’Engle, as Chair- 
man, and Messrs. Robert H. Anderson, Geo. 
C. Bedell, Francis M. Holt and Giles J. Pat- 
terson. 


President Gray has appointed a commit- 
tee to consider the revision and amendment 
of the Association’s fee bill which has been 
in vogue since 1921. Members of the com- 
mittee are Louis Kurz, as Chairman, and 
Messrs. William A. Hallowes, III, John W. 
Harrell, John A. Rush and Lawrence K. 
Walrath. 


President Gray has appointed Messrs. 
William H. Rogers and Francis P. Fleming 
as official delegates from the Jacksonville 
Association to the Conference of Bar Asso- 
ciation Delegates at the Los Angeles con- 
vention. 


PERSONALS 


Orion C. Parker, Jr., of Tallahassee was 
recently elected president of the Associa- 
tion of State Attorneys of Florida. Other 
officers elected were J. C. Adkins of 
Gainesville, vice-president; John H. Carter, 
Jr., of Marianna, secretary-treasurer. The 
executive council is composed of J. W. Hun- 
ter, Tavares, E. Dixie Beggs, Jr., Pensacola, 
Chester McMullen, Clearwater, Angus Sum- 
ner, Fort Pierce, and M. C. Scofield, Inver- 
ness. 


The secretary has been asked to locate 
Frank T. Grizzard, who was at one time a 
practicing attorney in Atlanta, Georgia, and 
at one time, it is understood, practiced in 
Miami. If anyone knows of his whereabouts 
it will be appreciated if it is reported to 
this office. 

Manley P. Caldwell, member of the firm 
of Wideman, Wideman & Wardlaw of West 
Palm Beach, has been appointed by Attorn- 
ey General Homer S. Cummings as special 
attorney of the Department of Justice for 
the examination of titles of lands being ac- 
quired by the United States. Mr. Cald- 
well’s headquarters will be located in West 


Palm Beach. 
president of the Palm Beach County Bar 
Sssociation. 


Mr. Caldwell is second vice. 


Judge J. C. Boone of. Salem, Ohio, presi- 


dent of the Ohio Bar Association, and 
prominent in political and civie circles of 
his state, is visiting relatives in Punta Gor- 
da. 


PROCEEDINGS OF THE REGU. 
LAR MONTHLY MEETING 
OF THE ST. PETERS- 
BURG BAR ASSO- 
CIATION 


HELD APRIL 3, 1935 


Three new members’ were elected to 
membership, they being, S. Henry Harris, 
Wilbur Stone and S. S. Weiss. 


The President, upon motion, was author- 
ized to appoint delegates to the meeting of 
the American Bar Association. 


The committee on the unauthorized prac- 
tice of law made a report to the effect that 
the committee was conferring with repre- 
sentatives of the local abstract companies 
about reported drawing of legal papers by 
those concerns. 


The special committee on Bar Association 
advertising made a majority and minority 
report, the majority report being against 
the bar association doing any kind of group 
advertising in St. Petersburg. Upon motion 
the majority report was adopted and _ the 
plan of having group advertising rejected. 

Two applications for membership’ were 
received and laid on the table until the next 
meeting, they being those of Charles W. 
Hunt and Major L. Perry. 


The Legislative committee reported on a 
suggestion made by State President W. H. 
Rogers that Pinellas County follow the 
scheme in effect in Duval County of hav- 
ing a flat Clerk’s fee for every case filed in 
the Circuit Court so that the costs could be 
known in advance and would be uniform for 
every case. It was suggested that a flat 
Clerk’s fee of $6.00 a case be recommended 
and that this amount be submitted to the 
members of the Legislature from this Coun- 
ty for adoption. It was also suggested that 
bills be submitted in the Legislature by our 
representatives relating to fees of sheriffs 
for serving process in Pinellas County. 

The meeting approved the program of the 
State Bar Association and voted to give its 
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entire support to it in this session of the 
Legislature. 

A special committee was authorized to 
confer with the Circuit Judges of this Cir- 
euit to prepare special Circuit Court rules 
for this circuit regulating Special Master’s 
sales. 


SEMINOLE COUNTY BAR ELECTS 


The Seminole County Bar Association 
met on April 20 and elected officers for the 
year as follows: George A. DeCottes, pres- 
ident to succeed E. F. Householder, and Sid- 
ney J. Nix ,secretary. 


LANDIS ADDRESSES ST. PETERSBURG 
BAR 


Attorney General Cary D. Landis was 
*' guest speaker and made a most interesting 
address before the St. Petersburg Bar Asso- 
ciation at their regular monthly meeting on 
- May Ist, using as his subject, “The Consti- 
~ tution Today.” Invitations were issued to 
- all Pinellas County lawyers and the Clear- 
water Bar Association was present in a 
body. There were approximately 75 law- 
yers present. 


JACKSONVILLE BAR PUR- 
SUES PROFESSIONAL 
ETHICS AND 
GRIEVANCES 


The Jacksonville Bar Association, through 
its Committee on Professional Ethics and 
Grievances, has been quite active during the 
past year. As reported in the March issue 
of the Journal, this committee held 44 meet- 
ings during the past year. ‘The following 
is taken from the annual report of that 
committee: 

“It has been the purpose of the Commit- 
tee to treat all matters before it in strict- 
est confidence. Therefore all of the min- 
utes of proceedings, including testimony 
stenographically reported, have been’ kept 
and written by the Secretary with a few 
exceptions in which the services of the of- 
ficial court reporter were invoked. These 


Association within the limits prescribed by 
the Constitution and By-Laws. 

“The Committee felt that it owed a duty 
not only to the Association and to the Bar 
to carefully investigate all charges of pro- 
fessional misconduct coming to its atten- 
tion in those cases in which the evidence 
seemed to justify further proceedings but 
also to afford to the attorney complained 
against an opportunity to be heard before 
an impartial tribunal and to receive at the 
hands of the Committee an acquaintance 
from unwarranted and unfounded charges. 

“The following disposition was made of 
matters submitted to and investigated by 
the Committee: Dismissed because not 


records and minutes are available to the 


within duties of Committee 3, charges found 
unsupported by evidence 12, dismissed 3, re- 
ported to Executive Committee with  rec- 
ommendation to reprimand 3, referred to 
Cireuit Court 4, opinion as to professional 
conduct rendered 1, disbarment recommend- 
ed 2, investigation made for other Associ- 
ations 1, contempt of Court, referred to 
Court for investigation of contempt charges 
2, matters still pending 7. 

“Of the two disbarment proceedings rec- 
ommended to the Court, one resulted in a 
judgment of disbarment and one recently 
reported is still pending, awaiting action 
by the Court. In both of the contempt mat- 
ters above referred to reprimand was ad- 
ministered by the Court.” 


THE IDENTIFICATION OF 
FIREARMS—A REVIEW 


By JACK GUNTHER, A.B., LL. B. 
And CHARLES O. GUNTHER, M. E. 


“The professional criminal evades the dam- 
ing evidence of finger prints by the use of 
gloves and oiled surfaces. He prevents the 
tracing of firearms by filing off serial num- 
bers. But when once a firearm is traced to 
his possession, he will have much difficulty 
in removing therefrom the surfaces that have 
left their characteristic markings upon the 
surfaces of the bullets and cartridge cases 
fired therein. These markings furnish evi- 
dence more reliable than the testimony of 
eye-witnesses. The purpose of this book is 
to present such a study of the subject mat- 
ter of the identification of firearms from the 
ammunition fired therein as to demonstrate 
it as a science and to show its application 
in the courts by a discussion of the avail- 
able authorities.” 

Following the preface, which we quoted in 
full, is a discussion of the manufacture and 
types of firearms and ammunition and of 
the principles of firearms identification. As 
two typewriters of the same make and model 
possess or develop with use, distinguishing, 
individual characteristics that appear so 
plainly in letters written upon them that one 
is able to say definitely that a certain letter 
was written upon one or the other; so also 
do two firearms of the same make and model 
possess or develop with use distinguishing, 
individual characteristics that enable an ex- 
pert to state, after comparing a “suspected” 
bullet or cartridge case with one known to 
have been fired from the firearm under ex- 
amination, definitely that it was or was not 
fired from the firearm under examination. 
Not only can the expert so testify but what 
is more important, he can demonstrate to 
you or to the members of the jury by means 
of a comparison microscope wherein the 
markings are similar or totally un-like. The 
principles and methods of identification are 
set forth and illustrated so clearly that, once 
Continued on page 443 
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WHAT DO YOU MEAN 
POLITICIAN? 


ALFRED P. MARSHALL, Clearwater 


The word “Politician” unfortunately brings 
to the minds of most of us today a vivid 
picture of some terrible monster from the 
lower realms, standing ready to pounce up- 
on and literally devour anything and every- 
thing that is good. This picture and this 
idea is not only in the minds of each one of 
us but it is imparted by us to our friends 
and to our children, so that the conception 
has become almost universal. 


In spite of this popular definition of a 
“politician” I am proud, paraphrasing the 
words of a famous Roman soldier, to say to 
you today, 


“You call me Politician and you do well 
to call me Politician who for these long 
years has taken an active participating 
interest in your great governmental bus- 
iness.” 


Yes, I am a politician and I am not ashamed 
but rather proud to be so-called. WHY? 


One of the primary reasons why our fore- 
fathers came to this Country was to form- 
ulate and place into operation a govern- 
ment which would give each one of them an 
opportunity to participate therein. After 
much discussion and consideration, the con- 
stitution they finally adopted accomplished 
this Participation objective. Accomplished it 
through giving each citizen the privilege of 
expressing his desires by his ballot. _. __ 

This participation was not then a myth 
but an actuality, so regarded and practiced 
by almost every person eligible. Yes, those 
grand old men who founded these United 
States, and who builded and set in motion its 
first governmental machine, did so hoping 
that the fuel for this machine would be the 
thought and effort of every citizen. They 


’ clearly saw that this was essential in order 


to insure the domestic tranquility which they 
sought. 


They took a personal interest in seeing 
that this governmental machine functioned 
properly. This personal interest continued 
until the commercial age produced the so- 
called “Private Citizen” with his “holier 
than thou” attitude; and his refusal to soil 
his “lily white” hands in what he described 
as the muck and mire of politics. 

It is quite true that today there seems to 
be a “back to the government” movement, in 
these United States which has no parallel 
since the formation of our government. I 
fear, however, that the reason for this re- 


turn is not wholly to better our Country 
but rather to better our returning citizen, 
He is now suffering with the pains of a “re. 
adjustment operation” found to be necessary 
for the removal of an “inflated individual 
ego” and the replacement of his muchly 
needed “community cooperator.” Whether 
or not this operation is successful remains 
to be seen; just at present it has brought 
upon us a group of “Utopian Theorists” 
who have much for us that is good, but who 
may be relegated to a nice easy government- 
al job, where the glittering theories will waste 
themselves upon a desert air, the theorist be- 
come discouraged, then fearful lest he lose 
his job and then settle down peacefully and 
passively to lead the life of the “natives.” 


These men having much for us that is good 
are defeated and discouraged, not because of 
the Politician but through lack of the Poli- 
tician. 

We doubt not the sincerity of these “Uto- 
pian Theorists” but we do doubt their abili- 
ty to cope with an organization as powerful 
as the one now existing, because of the lack 
of personal interest of “Mr. Private  Citi- 
zen.” 


Most of us are aware of the conditions 
just discussed; but few of us are willing to 
admit that we, individually, are responsible 
for their existence. On the other hand we 
blame what we call the politician, in fact 
we blame everyone but ourselves. 

Just whom should we blame? 

I say just blame it upon “Mr. Private Non- 
Participating Citizen!” 

Particularly, those self styled citizens who 
will have nothing to do with politics, except 
make an occasional trip to Washington or 
to their State Capital to convince some thick 
headed office-holder or professional persua- 
der that the little favor they want will bring 
to that office-holder or the persuader’s can- 
didate a great many votes at the coming 
election, and incidentally to Mr. Private Citi- 
zen a nice little financial remuneration, and 
yes, it might even bring to the Thick Head- 
ed office-holder or persuader a small hand- 
out or a fat check; and then Mr. Private Cit- 
izen returns home to bemoan the rottenness 
of politics and politicians. 


The present so-called office holder, persu- 
ader or politician is the image of those 
whom he represents, he in all of his accused 
crookedness is made so by YOU—Mr. Pri- 
vate Citizen—he does what you and your in- 
fluence demands, he has to, for his job de- 
pends on pleasing you and granting your 
wishes and desires, he gives service to a pe0- 
ple who elect him of the type his electorate 
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> demand—that is those in the electorate who 
J) are not afraid to call themselves politicians. 


> But just a minute, after all what really is 
politician? 


Well, those folks who started us off on 
this Democratic government seemed to have 
citizen who thought 
> enough of his government to become a voter 
- and take a part in the functions of govern- 
Wouldn’t it be 
a fine thing today if we could step back in 
~ our governmental ideals to the days when 
- it was an honor to take part in the affairs 
of the government and be a politician? 


Stop blaming the so-called politicians, for 
when you blame them you simply blame 
yourselves, YOU are the politicians— you, 
each and everyone who as a citizen ought to 
take sufficient PERSONAL interest in the 
enormous governmental business of yours 
in which you are the holder of a share of 
stock with full voting power. 


To what other corporation in which you 
hold a share of voting stock and contribute 
quite sizable sums of money annually do you 
give the same lack of interest that you do 
to this great governmental business. Vl 
venture to say there isn’t a single one. 


The time has come for us to cast aside the 
thought that we must get into the muck and 
mire of politics but rather realize that we 
must come out of the muck and mire of pol- 
itics. And this can only be done by you, 
Mr. Private Citizen, going down into the 
muck and mire of politics, comingling a bit 
of the business mire and mu¥ — bringing 
them all up together for a real cleansing and 
resultant transformation of you into a real 
“POLITICIAN.” 


THE IDENTIFICATION OF 
FIREARMS---A REVIEW 


Continued fro mpage 441 
having read the book, an attorney would 
have such a grasp of the problems involved 
that a case involving the identification of 
firearms would possess few hazards. 


The vital importance of firearms identifi- 
cation is shown using most of the expert 
estimony submitted in the Sacco-Vanzetti 
case as examples. After reading the testi- 
mony and comments thereon, one is impress- 
ed with the hazards presented when so-called 


experts testify. 


The leading cases pertaining to the intro- 
duction of evidence relating to firearms iden- 
tification are discussed at length and in some, 
as in the Sacco-Vanzetti case, expert testi- 
mony offered at the trial is given verbatim. 
This testimony is discussed from two angles, 
first: to assist an attorney in the proper 
presentation of this type of evidence; and 
second: to assist in excluding improper tes- 
timony offered by so called “experts.” Sever- 
al groups of questions are included, design- 
ed to enable one to test the fitness of an 
expert witness on cross-examination, that 
would be of value prior to or during a trial. 

The book is neatly bound in cloth, printed 
on high grade paper and profusely illustrat- 
ed. In addition to the table of contents the 
book is thoroughly indexed. The 148 illus- 
trations are descriptively listed following 
the table of cases, grouped according to 
states, and a bibliography is added for the 
convenience of further study. For attor- 
neys engaged in the practice of criminal law, 
both prosecuting and defending, this book 
should prove a valuable addition to their 
libraries. The book is published by John 
Wiley & Sons, Inc., New York, N. Y. and 
Chapman & Hall, Limited, London, England. 
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More litigation on this subject 
than all others combined. 


A complete and 
Authoritative Work. 


THE HUDDY 
ENCYCLOPEDIA OF 
AUTOMOBILE 


LAW 
© 


A complete treatise on all phases of Au- 


tomobile Law. 


It gives all the law of Automobiles. 


It was the first work on Automobiles, 
and the only one demanding nine large 


editions. 


Each New Edition has been improved and enlarged. 
This Edition is kept to date with pocket Supplements. 
Eleven handsome books. 


PRICE $66 COMPLETE 
Write for circular and liberal terms. 


Matthew Bender & Company 


Incorporated 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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